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Court of Appeals of the District of Columbia 


No. 5731. 

I 

New Jersey Fidelity & Plate Glass Insurance Co., 

Appellant, 


vs. 


Noland Company, a Corporatio 


n. 


a Supreme Court of the District of Columbia. 

At Law. 

I 

No. 76,540. 

Noland Company, a Corporation, Plaintiff, 

vs. ! 

New Jersey Fidelity & Plate Glass Insurance Co., 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Cburt of the Dis¬ 
trict of Columbia, at the city of Washington, in said District, 
at the times hereinafter mentioned, the following papers 
were filed and proceedings had in the abovi-entitled cause, 
to wit: 

1 Amended Declaration . j 

Filed May 24, 1929. | 

In the Supreme Court of the District o£ Columbia. 

At Law. 


No. 76,540. 

Noland Company, a Corporation, Plaintiff, 

vs. 

I 

New Jersey Fidelity & Plate Glass Insurance Co., 

Defendant. 

First Count. 

The Noland Company, a corporation, tjy its attorney, 
Bynum E. Hinton, sues the New Jersey Fidelity & Plate 

1—5731a 
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Glass Insurance Company, a corporation, for that hereto¬ 
fore, to wit, between the 19th and 30th days of April, 1928, 
the plaintiff did, at the instance and request of the defend¬ 
ant and the Avery-Burns Construction Company, furnish 
and supply certain heating materials, as more fully set out 
in the Bill of Particulars attached hereto, and made a part 
hereof, to one Walter McCutcheon, to the value of Twelve 
Hundred Dollars ($1,200.00), for which the said Avery- 
Burns Construction Company promised and agreed to pay 
in the following manner, to wit: on or before the 10th of the 
month following date of delivery. The defendant, New 
Jersey Fidelity & Plate Glass Insurance Company, in con¬ 
sideration of the plaintiff so delivering the said materials, 
promised and agreed to guarantee, and did guarantee, the 
payment of the said Twelve Hundred Dollars ($1,200.00) as 
aforementioned; and the plaintiff accepted said promise 
and guaranty and delivered the materials in reliance thereon. 

Yet, nevertheless, the said Avery-Burns Construc- 
2 tion Company wholly failed and still fails to pay said 
sum, though many times requested so to do, and 
whereof the defendant, New Jersev Fidelitv & Plate Glass 
Insurance Company has had due notice. And the New 
Jersey Fidelity & Plate Glass Insurance Company has 
wholly failed and still fails to pay the plaintiff in accordance 
with its promise, though many times requested so to do. 
Wherefore the plaintiff brings this suit and claims from 
the defendant the sum of Twelve Hundred Dollars ($1,- 
200.00), with interest from the 10th day of May, 1928, be¬ 
sides the costs of this suit. 

Second Count. 

The plaintiff, Noland Company, a corporation, by its at¬ 
torney, Bynum E. Hinton, sues the defendant, New Jersey 
Fidelity & Plate Glass Insurance Company, a corporation, 
for that heretofore, to wit, between the 19th and 30th days 
of April, 1928, the plaintiff at the instance and request of 
the Avery-Burns Construction Company and the New Jersey 
Fidelity & Plate Glass Insurance Company, furnished and 
supplied certain heating materials, as more fully set out in 
the Bill of Particulars attached hereto and made a part 
hereof, to one Walter McCutcheon, to the value of Twelve 
Hundred Dollars ($1,200.00), for which the Avery-Burns 
Construction Company and the defendant, New Jersey 
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Fidelity & Plate Glass Insurance Company, promised and 
agreed to pay on the following terms, to wit:jon or before 
the 10th of the month following date of invoice. Yet, the 
Avery-Burns Construction Company and thej New Jersey 
Fidelity & Plate Glass Insurance Company, anc} each of them, 
wholly failed and still fails to pay the same, though many 
times requested so to do. Wherefore the plaintiff brings 
this suit and claims from the defendant the sum of 
3 Twelve Hundred Dollars ($1,200.00), {besides inter¬ 
est from the 10th day of May, 1928, together with 
costs. j 

Third Count. J 

i 

The plaintiff, Noland Company, Incorporated, a corpora¬ 
tion, by its attorney, Bynum E. Hinton, sues the defendant, 
New Jersey Fidelity & Plate Glass Insurande Company, a 
corporation, for that, to wit: between the 19th and 30th days 
of April, 1928, the plaintiff, at the instance and request of the 
Avery-Burns Construction Company, furnished and sup¬ 
plied certain heating materials, as more fully set out in the 
bill of particulars attached hereto and made a part hereof, 
to one Walter McCutcheon, to the value of Twelve Hundred 
Dollars ($1,200.00), for which the Avery-Bijirns Construc¬ 
tion Company did give an order upon th<^ New Jersey 
Fidelity & Plate Glass Insurance Company tjo pay the said 
sum of Twelve Hundred Dollars ($1,200.00) j on the 10th of 
the month following date of delivery. Wherdupon the said 
order was presented to the New Jersey Fidelity & Plate 
Glass Insurance Company, which accepted the same. The 
New Jersey Fidelity & Plate Glass Insurance Company has 
had since the acceptance of said order, funds or credits of 
the Avery-Burns Construction Company in its possession or 
under its control with which to pay the s^id order; yet, 
nevertheless, the defendant, New Jersey Fidelity & Plate 
Glass Insurance Company, wholly failed, aijd still fails, to 
pay the same, though many times requested sb to do. Where¬ 
fore the plaintiff brings this suit and clainjs from the de¬ 
fendant the sum of Twelve Hundred Dollars ($1,200.00), 
besides interest from the 10th day of May,! 1928, together 

with costs. j 

BYNUM E. EtlNTON, 

Attorney for Plaintiff. 
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4 Bill of Particulars. 

******* 

Noland Company, Incorporated. 

Apr. 21,1928. 

Heating Materials Supplied to Premises Lots 5, 6, and 7, 
Square 12, Maple Lane, Smith’s Third Addition to Silver 
Spring, Pursuant to Order of April 19, 1928 (Exhibit 
“A” herewith). 

3 1 IV 5 Boilers. 

103' 10" 2" Blk. pipe. 

103' 4" l*/ 2 " Ditto. 

114' 3" 1" 

311' 2" %" 

6 3x2" Blk. bushings. 

6 3x1 * 4 " Ditto. 

6 2x%x2" Blk. tees. 

3 iy 2 x%xiy 2 " Ditto. 

6 2x1" 

6 2xiy>xl" 

12 2" Blk. ells. 

50 1" Ditto. 

100 %" 

2 2xClo. Blk. nipples. 

2 2x3" Ditto. 

2 2x4" 

2 2x5" 

2 2x6" 

2 2x3y>" 

2 iy.xClo. 

2 iy 2 x2y 2 " 

2 iy 2 x3" 

2 1*4x4" 

2 iy 2 x5" 

2 1*4x6" 

20 lxClo. 

10 1x2" 

10 lx2*/4" 

10 1x3" 

10 1x3*/ 2 " 
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10 1x4" 

10 1x4%" Blk. nipples. 

10 1x5" Ditto. 

10 1x6" 

20 %xClo. 

10 3 /4x2" 

10 3/ 4 x2y 2 " 

10 3/4 x3" 

10 %x3%" 

5 10 3^x4" 

10 3/ 4 x4i/ 2 " 

10 3^x5" 

10 %x6" 

1 28 Sec. 5 tube 26" Corto 
1 18 Ditto 
1 12 “ 

3 12 “ 

16“ 


1" 

1" 

1" 

%" 

%" 


2 iy 2 xiy 4 .xl" C. I. tees. 
6 l%xlx 3 /i" Ditto. 


1 #1 Class A. Thrush system. 
24 3 /4" Blk. G. J. union. 

6 li/4" Ditto. 

12 %" Blk. C. I. plugs. 

20' 8" li/4" Blk. pipe. 

4 2" C. I. ells. 

4 li/4" Ditto. 

12 iy 4 " 

2 li/ 2 xlxiy 4 " C. I. tees. 

2 2xiy 2 xli/4" Ditto. 

4 li/4xlx%" “ 

2 2xiy 2 xi" 

2 iy 2 xi" 

2 iy 2 xi i/ 4 xi" 

40' 10 " 2" Blk. pipe. 

21' 3" 11/4" Ditto. 

2 3x2" Blk. bushings. 

1 28 Sec. 5 Col. 26" Corto 1” 


(April 23,1928.) 


(April 24,1928.) 


(April 25, 1928.) 


(April 30, 1928.) 


(]4pril 30, 1928.) 
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I 


4 15 Ditto. 

2 5 
17 

16 Sec. 5 Col. 26" Corto 




1 

1 

1 

1 

1 

1 

1 

1 


5 Ditto. 

11 

10 

28 

24 

15 


% 

S A 

1" 

1" 

% 

% 

% 

1" 

1" 

1" 


rr 


// 


tr 


// 


1 11 Sec. 5 Col. 38" Corto 1' 

2 Class A. Thrush systems. 

Lump sum. 


$1,200.00 


BYNUM E. HINTON, 
Attorney for Plaintiff . 
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Affidavit. 




District of Columbia, 55 : 

J. C. Allen being first duly sworn deposes and says that 
he is an agent of the Noland Company, the plaintiff herein; 
that he is acquainted with the facts upon which this suit is 
based; upon information and belief he says and expects to 
prove, that the defendant, New Jersey Fidelity & Plate 
Glass Insurance Company, gave a bond to the Title and 
Investment Company of Maryland, conditioned for the 
completion and delivery free and clear of liens and claims, 
certain buildings for which the material here sued for was 
furnished; that the Avery-Burns Construction Company 
was erecting the said buildings, and that one Walter Mc- 
Cutcheon had contracted with the said Avery-Burns Con¬ 
struction Company to install heating plants in these build¬ 
ings; the said McCutcheon desiring to purchase the heat¬ 
ing supplies from the plaintiff herein, requested that the 
plaintiff deliver supplies upon credit; however, the plaintiff 
declined to deliver materials upon the credit of said Mc¬ 
Cutcheon or of the said Avery-Burns Construction Com¬ 
pany, but agreed to make such sale and delivery provided 
the New Jersey Fidelity & Plate Glass Insurance Company 
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would obligate itself for the payment ijor said ma- 

7 terials; thereupon the Avery-Burns Construction 

Company signed an order agreeing to pay for the 

materials here sued for, and caused the same to be pre¬ 
sented to the defendant, New Jersey Fidelity & Plate Glass 
Insurance Company, and explained the necessity and pur¬ 
pose thereof as aforesaid. Whereupon the (New Jersey 
Fidelity & Plate Glass Insurance Company agreed to pay 
for said materials, and said agreement was Evidenced by 
the signature of the New Jersey Fidelity & Plate Glass 
Insurance Company upon the contract, a true cbpv of which 
is attached hereto and marked Exhibit “A I*. The ma¬ 
terials and supplies were delivered by the pMntiff in re¬ 
liance upon the guaranty of the New Jerse^ Fidelity & 
Plate Glass Insurance Company, to the amount of Twelve 
Hundred Dollars ($1,200.00), as shown by the Bill of Par¬ 
ticulars attached hereto and made a part hereof. The 
said materials were furnished in the month of April, 1928, 
as shown by the Bill of Particulars attached hereto, and 
said Twelve Hundred Dollars ($1,200.00) bedame due and 
payable on May 10, 1928. The plaintiff on May 11, 1928, 
gave notice in writing to the defendant that paid payment 
had not been made. Affiant further says that after said 
order was accepted, as aforesaid, the Title & Investment 
Company of Maryland made payments by chebk on account 
of certain building loans made by it to the Avery-Burns 
Construction Company, which said checks dame into the 
possession or under the control of the defendant, New Jer¬ 
sey Fidelity & Plate Glass Insurance Company, and were 
endorsed by the said defendant and deposited in a bank ac¬ 
count under the joint control of the defendant and the 
Avery-Burns Construction Company. Thdse payments 

were made on or about the following dates, in the 

8 amount stated: 

May 5, 1928 
May 8, “ 

May 15, “ 

June 9, “ 

June 15, “ 

June 30, “ 

July 7, “ 

July 17, “ 

July 20, “ 


$300.00 

321.00 

200.00 

1,000.00 

800.00 

800.00 

400.00 

300.00 

150.00 
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However, the New Jersey Fidelity & Plate Glass Insurance 
Company, the Avery-Burns Construction Company, or 
Walter McCutcheon, or any of them, have not paid the said 
Twelve Hundred Dollars ($1,200.00). Deponent further 
says that Noland Company has a just and meritorious 
claim against the defendant herein, for Twelve Hundred 
Dollars ($1,200.00), exclusive of all setoffs and just 
grounds of defense. 

J. C. ALLEN. 

Subscribed and sworn to before me this 17th day of May, 
1929. 

[notarial seal.] NELL V. PRICE, 

Notary Public , D. C. 

9 Exhibit “A”. 

Noland Company, Incorporated. 

General Office: Newport News, Va. 

Wholesale Plumbing, Heating & Mill Supplies. 

Washington, D. C., April 19, 1928. 

Deliver to Walter McCutcheon, [Plumber]* Steamfitter 
for house No. —, Smiths 3rd Add. to Silver Spring, Maple 
Lane, Lot Nof. 5-6-7, Square No. 12, of which I am the 
Owners, [Plumbing] * Heating Materials, etc., to the amount 
of Twelve hundred Dollars, $1,200, and which I or we 
promise to pay as follows: 10th of Month following date of 
delivery. 

(Signed) AVERY-BURNS CONST. CO., INC. 

Approved. 

GEORGE C. BURNS. 

Witness: 


Accepted: 

NEW JERSEY FIDELITY & PLATE 
GLASS INS. CO., 

By GEORGE W. PRICE, 

Attorney-in-fact. 


[♦Words in brackets erased in copy.] 




Filed June 5, 1929. 

***** ^ * 

First Plea. i 

Now comes the defendant, the New Jersey Fidelity & 
Plate Glass Insurance Company, by its attorney, Edwin L. 
Wilson, and for plea to the first count of the declaration 
filed herein says that it did not guarantee the account sued 
on in said declaration as alleged for that the said defendant 
company went upon a bond of the Avery-Burns Construc¬ 
tion Company to protect the Title & Investment Company 
of Maryland for a loan, which said company agreed to and 
did make upon the property set forth in the declaration 
for the purpose of constructing certain buildings thereon 
and only for that purpose; that the construction of said 
buildings were started by the Avery-Burns Construction 
Company and as the money became due from said loan in 
installments according to the progress of the buildings the 
money was paid to the Avery-Burns Construction Com¬ 
pany and the same placed in bank under the joint control 
of the Avery-Burns Construction Company and the New 
Jersey Fidelity & Plate Glass Insurance Company, and that 
no part of said funds were or could be paid therefrom ex¬ 
cept upon the order of the Avery-Burns Construction Com¬ 
pany in and about the construction of said buildings and as 
the work progressed thereon; that the defendant company 
had no interest in and to said fund except to see that it was 
properly distributed and could and did only distribute said 
funds upon the order of Avery-Burns Construction Com¬ 
pany as work was performed and materials furnished in 
and about the construction of said buildings; that this de¬ 
fendant company did not promise or agr^e to guarantee 
or did it guarantee the payment d>f the $1200 as 
11 claimed in the declaration, but simply through its 
agent accepted the order, a copy of ydiich is attached 
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[M to plaintiff’s pleadings as Exhibit A, to be payable out of 
in joint account over which the Avery-Burns Construction 
yfl Company had control to the extent of saying or deciding 
H what money should be paid and to whom; that during the 
ul progress of the buildings, the Avery-Burns Construction 
* Company as contractor defaulted and discontinued build¬ 
ing operations and under the terms of its agreement, the 
Title & Investment Company of Maryland ceased its pay¬ 
ments under the building contract, it having paid in full 
according to said contract at the time of the default of 
Avery-Burns Construction Company and at the time of the 
demand of the plaintiff company there were no funds in 
said account out of which the plaintiff’s claim could have 
been paid; that the defendant company’s liability under its 
bond only ran to the Title & Investment Company of Mary¬ 
land and under the conditions and circumstances surround¬ 
ing the contract, this defendant company could not be prop¬ 
erly sued on such a claim as is made by the plaintiff in this 
case, but the plaintiff’s only remedy is against the said 
Walter McCutcheon or Avery-Burns Construction Com- 
pany. 

Second Plea. 

Now comes the defendant, the New Jersey Fidelity & 
Plate Glass Insurance Company, by its attorney, Edwin L. 
Wilson, and for plea to the second count of the declaration 
filed herein says that it did not request or contract with 
the plaintiff company to furnish materials to one Walter 
McCutcheon on the account as sued on in said declaration 
as alleged for that the said defendant company went 
12 upon a bond of the Avery-Burns Construction Com¬ 
pany to protect the Title & Investment Company of 
Maryland for a loan, which said company agreed to and 
did make upon the property set forth in the declaration for 
the purpose of constructing certain buildings thereon and 
only for that purpose; that the construction of said build¬ 
ings were started by the Avery-Burns Construction Com¬ 
pany and as the money became due from said loan in in¬ 
stallments according to the progress of the buildings the 
money was paid to the Avery-Burns Construction Company 
and the same placed in bank under the joint control of the 
Avery-Burns Construction Company and the New Jersey 
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Fidelity & Plate Glass Insurance Company, and that no 
part of said funds were or could be paid therefrom except 
upon the order of the Avery-Burns Construction Company 
in and about the construction of said buildings and as the 
work progressed thereon; that the defendant ^ompany had 
no interest in and to said fund except to se^ that it was t 
properly distributed and could and did only distribute said 
funds upon the order of Avery-Burns Construction Com¬ 
pany as work was performed and materials j furnished in 
and about the construction of said buildings ;| that this de¬ 
fendant company did not request or contract with plaintiff 
company to furnish materials to one Walter ^cCutcheon in 
the amount of $1200 as claimed in the declaration, but 
simply through its agent acce pted the order, a copy of which 
is attacKecl 'to plaintiff's'"pleadings as Exhibit A, to be pay¬ 
able out of the joint account over which the! Avery-Burns| 
Construction Company had control to the extent of saying 
or deciding what money should be paid and ijo whom; that 
during the progress of the buildings, the Aveify-Burns Con¬ 
struction Company as contractor defaulted anti discontinued 
building operations and under the terms of its agreement, 
the Title & Investment Company of Maryland ceased 
13 its payments under the building contifact, it having 
paid in full according to said contract at the time of 
the default of Avery-Burns Construction Company and at 
the time of the demand of the plaintiff compa ny there were 
no funds in said account out of which the plaintiff’s claim 
could have been paid; that the defendant company’s lia- 
bilitv under its bond onlv ran to the Title & Investment 
Company of Maryland and under the conditiotns and circum¬ 
stances surrounding the contract, this defendant company 
could not be properly sued on such a claim as is made by 
the plaintiff in this case, but the plaintiff’^ only remedy 
is against the said Walter McCutcheon oi Avery-Burns 
Construction Company. 

Third Plea. ! 

Now comes the defendant, the New Jersey Fidelity & 
Plate Glass Insurance Company, by its attorney, Edwin 
L. Wilson, and for plea to the third count of the declara¬ 
tion filed herein says that it did not request or contract 
with the plaintiff company to furnish materials to one 
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Walter McCutcheon on the account as sued on in said dec¬ 
laration as alleged for that the said defendant company 
went upon a bond of the Avery-Burns Construction Com¬ 
pany to protect the Title & Investment Company of Mary¬ 
land for a loan, which said company agreed to and did 
make upon the property set forth in the declaration for the 
purpose of constructing certain buildings thereon and only 
for that purpose; that the construction of said buildings 
were started by the Avery-Burns Construction Company 
and as the money became due from said loan in installments 
according to the progress of the buildings the money was 
paid to the Avery-Burns Construction Company and 
14 the same placed in bank under the joint control of 
the Avery-Burns Construction Company and the 
New Jersey Fidelity & Plate Glass Insurance Company, 
and that no part of said funds were or could be paid there¬ 
from except upon the order of the Avery-Burns Construc¬ 
tion Company in and about the construction of said build¬ 
ings and as the work progressed thereon; that the defend¬ 
ant company had no interest in and to said fund except to 
see that it was property distributed and could and did only 
distribute said funds upon the order of Avery-Burns Con¬ 
struction Company as work was performed and materials 
furnished in and about the construction of said buildings; 
that this defendant company did not request or contract 
fcvith plaintiff company to furnish materials to one Walter 
[McCutcheon in the amount of $1,200 as claimed in the dec¬ 
laration, but simply through its agent accepted the order, 
a copy of which is attached to plaintiff’s pleadings as Ex¬ 
hibit A, to be payable out of the joint account over which 
the Avery-Burns Construction Company had control to the 
extent of saying or deciding what money should be paid 
and to whom; that this defendant further denies that 
Avery-Burns Construction Company gave an order upon 
it to pay the said suni of $1,200 on the tenth of the month 
following date of delivery as set out in this count of the 
declaration and says that the only order this defendant 
ever had any knowledge of was the one heretofore referred 
to in the pleadings and which Avery-Burns Construction 
Company gave to the plaintiff company and which was 
for delivery to one Walter McCutcheon certain plumbing 
materials and which was accepted by the defendant com¬ 
pany as herein set out, the money only being payable as 
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funds were in hand and upon the order o£ Averv-Burns 
Construction Company, the signature of Avery-Burns 
Construction Company being necessary in conjunc- 

15 tion with the defendant company, and the defendant 
company being in no way personally responsible to 

the plaintiff company; that during the progress of the 
buildings, Avery-Burns Construction Company as contrac¬ 
tor defaulted and discontinued building operations and 
under the terms of its agreement, the Title & Investment 
Company of Maryland ceased its payments under the build¬ 
ing contract, it having paid in full accordirig to said con¬ 
tract at the time of the default of Avery-Burnjs Construction 
Company and at the time of the demand 6f the plaintiff 
company there were no funds in said account out of which 
the plaintiff’s claim could have been paid; that the defend¬ 
ant company’s liability under its bond only ijan to the Title 
& Investment Company of Maryland and under the condi¬ 
tions and circumstances surrounding the contract, this de¬ 
fendant company could not be properly sified on such a 
claim as is made by the plaintiff in this case, but the plain¬ 
tiff’s only remedy is against the said Walter McCutcheon 
or Avery-Burns Construction Company. 

EDWIN L. WILSON, 

Attorney /ojr Defendant. 

\ 

16 Amended Affidavit of Defense. Filed July 8,1929. 

***** f # 

District of Columbia, ss: 

S. Harold Deland being first duly sworn oh oath deposes 
and says that he is the President of the George H. Price 
Company, which company is the local agent of the defend¬ 
ant, New Jersey Fidelity & Plate Glass Insurance Company 
and as such agent and representative this affiant is familiar 
with the facts of the transaction sued upon by the plaintiff 
in this action and says that the plaintiff company has not 
a good cause of action against the defendant company as 
set out in the affidavit of merit; this affiant] says that the 
defendant company did become surety on the bond to the 
Title and Investment Company of Maryland for the Avery 
Burns Construction Company, the latter company being the 
contractors for the construction of certain buildings in 
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Silver Springs, Maryland, as set out in the pleadings herein; 
that under said bond the defendant company became only 
liable to the Title and Investment Company of Maryland 
and under its liability they took joint control of the funds 
payable as the said buildings progressed in construction 
from the said Title and Investment Company of Maryland 
to the said Avert-Burns Construction Company; and 

17 that said fund was kept in the bank in the joint names 
of the Avery-Burns Construction Company and the 

New Jersey Fidelity & Plate Glass Insurance Company and 
was only payable upon the order of the Avery-Burns Con¬ 
struction Company for work and materials done and fur¬ 
nished in and about said buildings as said amounts became 
due; that the defendant surety company was not and did 
not make its liabilitv in anv wav personallv for anv work 
done or materials furnished in and about said buildings and 
did and was compelled to pay out of said funds for work 
done and materials furnished upon the order of the said 
Avery-Burns Construction Company from time to time as 
said building progressed; that said defendant surety com¬ 
pany neither guaranteed the payment of said plaintiff’s 
claim nor did it contract directly with the said plaintiff 
company to furnish and supply the certain heating mate¬ 
rials as set out in the particulars of demand attached to the 
declaration to one Walter McCutcheon as pleaded; that the 
said Avery-Burns Construction Company did from time to 
time order the payment of certain claims for materials and 
labor in and about said building construction work and did 
present checks signed by the said Avery-Burns Construc¬ 
tion Company for the joint signature of the defendant com¬ 
pany, but that this affiant further says that the said Avery- 
Burns Construction Company defaulted in carrying out the 
construction of said building and the Title & Investment 
Company, which was furnishing the money for the construc¬ 
tion of said building under the terms of its first trust, there¬ 
upon refused to continue the payments under the terms of 
said trust, and said real estate with the incomplete building 
thereon was sold at auction, and this affiant further says 
that if any money did come into the joint account of 

18 the Avery-Burns Construction Company and this de¬ 
fendant after the furnishing of the materials by the 

plaintiff company and before said default as aforesaid that 
this defendant surety company could not have paid said 
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money to the plaintiff company except upon the order 
the said Avery-Burns Construction Compand, the surety 
company not having* any control over said fund except as 
stated, and this affiant as an officer of the agent company 
of the defendant surety company says that nb demand or 
request was ever made of it by the Avery-Burns Construc¬ 
tion Company or a written order presented to if by the plain¬ 
tiff company from the Avery-Burns Construction Company 
to sign or jointly sign with the said Avery-Butns Construc¬ 
tion Company a check for the payment of said plaintiff com¬ 
pany’s alleged claim, and for that this said defendant com¬ 
pany through its agent did not of its own motion pay any 
claim of any character whatsoever except upon the order of 
the Avery-Burns Construction Company, and that defend¬ 
ant company denies that they in any way became personally 
liable by any guaranty or request to furnish ^aid materials 
and that the acceptance of the order as set ouf in the plain¬ 
tiff’s pleadings was not a guarantee in law which would 
establish personal liability beyond the liability hereinbefore 
set forth. I * 

S. HAROLD DELAND. 

i 

Subscribed and sworn to before me this 6tll dav of Julv, 
1929. 

[notarial seal.] GEO. H. PRICE, 

Notary Public, D. C. 

EDWIN L. WILSON, 

Atty. for Defendant. 

19 Joinder in Issue. 

Filed November 26, 1929. 


I. The plaintiff joins issue upon the first plea of the de¬ 
fendant to the amended declaration. 

II. The plaintiff joins issue upon the second plea of the 
defendant to the amended declaration. 

III. The plaintiff joins issue upon the third plea of the 
defendant to the amended declaration. 

BYNUM E. HiNTON, 
Attorney for Plaintiff. 
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20 Note of Issue . 

Filed November 26, 1929. 

*#*#♦*# 


The title of the ease is above:-. 

Attorney for plaintiff: Bynum E. Hinton. 

Attorney for defendant: Edwin L. Wilson. 

Last pleading filed November 26, 1929. 

Memorandum. 

January 13, 1932.—Verdict for Plaintiff for $1,200 and 
interest from May 10, 1928. 

Supreme Court of the District of Columbia. 

Friday, January 22, 1932. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

******* 


Upon consideration of the motion filed herein for a new 
trial the same having been duly argued and submitted to 
the Court it is ordered that said motion be, and the same 
is hereby overruled and judgment on verdict ordered. 

Wherefore it is considered that plaintiff recover of de¬ 
fendant herein the sum of One Thousand Two Hundred 
Dollars ($1,200.00) with interest thereon from May 10, 
1928, together with costs of suit to be taxed by the clerk 
and have execution thereof. 

From the foregoing judgment the defendant by its attor¬ 
ney of record, in open court, notes an appeal to the Court 
of Appeals of this District; whereupon, an undertaking to 
act as a supersedeas bond is hereby fixed in the sum 
21 of Two Thousand Five Hundred Dollars ($2,500.00); 

and an undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100.00) with 
leave to deposit Fifty Dollars ($50.00) cash with the clerk 
in lieu thereof. 
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Memoranda . 

January 25,1932.—Supersedeas bond approved and filed. 
February 10, 1932.—Time to file Bill of [Exceptions ex¬ 
tended from day to day to and including M4rch 10, 1932. 

March 10, 1932.—Bill of Exceptions (proposed) and 
notice filed. 


Order Extending Time to File Objections 


and Proposed 


Amendments to Proposed Bill of Exceptions . 

Filed March 22, 1932. ! 


* 


Upon consideration of the motion of thfe plaintiff filed 
herein on the 22nd day of March, 1932, to pxtend the time 
within which to file its objections and proposed amend¬ 
ments to proposed bill of exceptions, and th0 consent of the 
defendant attached hereto, it is by the couift this 22nd day 
of March, 1932, 

Ordered 

That the time within which to file the objections and pro¬ 
posed amendments to the proposed bill of exceptions 
22 is hereby extended and continued to and including 
April 4, 1932. 

PEYTON GORDON, 

Justice . 

We consent. 

ROBERT C. HANDWERK, 

ARTHUR J. HILLAND, 

Attorneys for Defendant . 

Memorandum . 

April 2, 1932.—Objections and proposed) amendments to 
bill of exceptions filed. 


File Objections 
Bill of Excep- 


Order Extending Time Within Which to 
to Proposed Amendments to Proposed] 
tions . 

Filed April 7, 1932. 

* * # # * | * * 

Upon consideration of the motion filed herein on this 
7th day of April, 1932, by the defendant, New Jersey Fidel- 

2—5731a 
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ity & Plate Glass Insurance Company, to extend the time 
within which to file objections to proposed amendments 
to proposed bill of exceptions filed herein in the above 
entitled cause, the time within which to file the objections 
to proposed amendments to proposed bill of exceptions is 
hereby extended to and including Wednesday, April 13, 
1932. 

0. R. LUHRING, 

Justice. 

We consent. 


BYNUM E. HINTON, 

H. WINSHIP WHEATLEY, 

Attorneys for Plaintiff. 


23 Order Extending Time Within Which to File Ob¬ 
jections to Proposed Amendments to Proposed Bill 
of Exceptions. 


Filed April 13, 1932. 

• #♦•**# 


Upon consideration of the motion filed herein on this 
13th day of April, 1932, by the defendant, New" Jersey 
Fidelity & Plate Glass Insurance Company, to extend the 
time within which to file objections to proposed amend¬ 
ments to proposed bill of exceptions filed herein in the 
above entitled cause, the time within which to file the ob¬ 
jections to proposed amendments to proposed bill of ex¬ 
ceptions is herebv extended to and including Wednesdav, 
April 20, 1932. 

| O. R. LUHRING, 

Justice. 

We consent. 

BYNUM E. HINTON, 

H. WINSHIP WHEATLEY, 

Attorneys for Plaintiff , 

By H. WINSHIP WHEATLEY, Jr. 

i 

Memorandum. 

April 20, 1932.—Objections to proposed bill of exceptions 
filed. 
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24 Motion to Strike from the Files Pr 

Exceptions . 

Filed April 28, 1932. 


pposed Bill of 


* 


Now comes the plaintiff (appellee) by its attorneys and 
moves the court to strike from the files thp proposed bill 
of exceptions for violation of the defendant (appellant) of 
Rule 46, Section 4 in not submitting to the court for settle¬ 
ment or approval the proposed bill of exceptions within 
forty-five days from the date of the filing thereof by the 
appellant. 

BYNUM E. HINTON, 
ALEXANDER M. H^RON, 

Attorneys for Plaintiff . 

To Robert C. Handwerk and Arthur J. Hilland, 

Shoreham Building, 

Attorneys for Defendant: 

Please take notice that the points to be submitted in sup¬ 
port of the aforegoing motion are attached hereto. The 
rules of the above named Court require th^t if you oppose 
the granting of the foregoing motion, you ihall within five 
days from the date of service of a copy of this motion upon 
you, or such further time as the said Court may 
25 grant, or as the parties to this suit njiav agree upon, 
file in reply with the Clerk of said Court, a state¬ 
ment of the points and authorities upon jvhich you rely, 
and serve a copy thereof upon counsel for fche plaintiff. 

BYNUM E. HINTON, 
ALEXANDER M. HjERON, 

Attorneys for Plaintiff . 


Assignments of Error . 

Filed May 4, 1932. I 

# * # # * I * * 

1 . The Court erred in denying the defendant’s fifth, sixth, 
seventh, ninth, tenth, eleventh, thirteenth, fourteenth, fif¬ 
teenth, and seventeenth prayers for instructions to the 
jury. ! 
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thority to sign the defendant’s name to > the jsaid jjaper writ- 
mjg’eifher aiT'gii arantor, jp uhcha ser, t°r, 

"or”to"otherwise make a contract of guaranty, purchase or 
acceptance tor The de fendant. " IJ ' 

3. The Court erred m admitting over the objection and 
exception of counsel for the defendant, the aforesaid paper¬ 
writing as evidence of a contract of guaranty, purchase, er 
acceptance by the defendant, when it was not shown by the 
plaintiff that George H. Price, by whom the defendant’s 
name was signed 1 tlierebh7 had authority to sign the de¬ 
fendant’s name thereon either as guarantor, purchaser, 
promissor, or acceptor, or to make contracts of guaranty, 
purchase and/or acceptance for the defendant. 

4. Th e Court erred in admitting in evidence two letters 
(“Bill of Exceptions Exhibits B and C) where it was not 

'shown that said letters were mailed to the defendant or its 


2. The Court erred in permitting the plaintiff’s witnesses, 
J. C. Allen and Walter M. McCutcheon to testifv, over 
the objection and exception of counsel for the defendant, 
to alleged statements bg EUH arold Deland and/orjjreorge 
^Tf^PPRe ,l '!hat the defendant would sign the paper- 
26 writing (Bill of Exceptions Exhibit A) relied upon 
by the plaintiff, as guarantor, purchaser, promissor 
and/or acceptor, when it was not shown that either th e 
said F. Harold Deland and/or George H. Price had au- 


aUtlroinzed officers, agents and employees. 

5. The Cqurt .erred in failing to rule that there was a 
fatal variancS^etween the evidence and each and every 
count of the plaintiff’s declaration. 

6. The Court erred in refusing to strike out the testi¬ 
mony of the plaintiff’s Witness, J. C. Allen, as to the value 
of the materiaMjsted in the plaintiff’s bill of particulars, 
when the testipforfy of said witness on cross-examination 
showed that he was noli qualified to testify as to the value 

thereof. 


27 7. The Cojart erred in excluding evidence offered 

by the defendant, through its witness, George C. 
Burns, of the valuebf the material listed in the plaintiff’s 
bill of particulars. 

8. The Court erred in refusing to strike out the testi¬ 
mony of the plaintiff’s .witness, J. C. Allen, as to other 
transactions of a simljpfis^ature with the defendant, when 
it was shown on cross-examination of said witness that 
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he did not know whether sMd transactions, 1 were before or 
after the transaction on \^hlch this action i^ based and that 
his best recollection was fnM such transactions were after 
the one here involved, and that he did not [have any recol¬ 
lection as to what the other transactions wpre, except that 
they were similar. 

9. The Court erred in permitting the plaintiff’s witness, 
J. C. Allen, to testify to sales and deliveries of material to 
Walter M. McCutcheon di^A)ther accounts, when it was 
shown that he did not pers^m^ly make sal^s and deliveries 
and had no knowledge thereof, except tljat he kept the 
plaintiff’s books and could testify therefroip. 

10. The Court erred in permitting the plaintiff’s witness, 
J. C. Allen, to testify and in admitting otjher evidence as 
to the plaintiff’s application and appropriation of money 
paid by Walter M. McCfhtjmeon to the payment of other 
accounts for material al|4gbd to have bedn sold and de¬ 
livered by the plaintiff to said McCutcheon when there was 
no competent evidence of such other accounts. 

11. The Court erred in admitting evidence of the appli¬ 
cation and appropriation by the plaintiff of money paid 

to the plaintiff by Walter M. McCutcheon to the pay- 
28 ment of separate and individual accounts alleged to 
have existed between tj-fe plaintiff tod said Walter 
M. McCutcheon, when thNeyidence showed that said Wal¬ 
ter M. McCutcheon had a general open, jrunning account 
with the plaintiff, covering Ml his transactions with the 
plaintiff subsequent to an A including the item of $1,200 for 
which recovery is sought in this action, ahd that monthly 
statements rendered by the plaintiff to said Walter M. 
McCutcheon and the testimonv of said Walter M. Me- 
Cutcheon showed that subsequent to the date of said item 
of $1,200 he had paid the plaintiff variousl sums of money, 
amounting to approximately $21,000, all of which had been 
applied and credited generally by the plaintiff on said gen¬ 
eral, open, running account. 

12. The Court erred in admitting evidence of monies re¬ 
ceived and deposited in the Liberty National Bank of 
Washington, D. C., in the joint names of the defendant 
and others. 

13. The Court erredin refusing to require the plaintiff 
to elect as to which cjira^t of the declaration it would go 
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to the jury upon, andviil submitting the case to the jury on 
all three counts of the/feslaration. 

14. The Court errbdnm denying the defendant’s motion 
to arrest the judgment 

15. The Court erredcun other respects apparent of 
record. 

ROBERT C. HANDWERK, 
ARTHUR J. HILLAND, 

Attorneys for Defendant . 

29 Order Extending Time to File Record . 

Filed May 11,1932. 

Court of Appeals of the District of Columbia, April Term, 

1932. 

No. 1931, Original. 76540. 

New Jersey Fidelity & Plate Glass Insurance Company, 

a Corporation, Petitioner, 

vs. 

Noland Company. 

On consideration of the motion for an extension of time 
to and including June 15, 1932, within which to file the 
transcript of record in the above entitled cause in this 
Court, 

It is ordered by the Court that said motion be and it is 
hereby granted and the time extended as prayed. 

Per Mr. Chief Justice MARTIN, 

. May 10, 1932. 

A true copy. Test: 

[seal.] ' HENRY W. HODGES, 

Clerk Court of Appeals , D. C . 

30 Supreme Court of the District of Columbia. 

i Thursday, May 26, 1932. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

• ##**** 

Upon consideration of the motion filed herein to strike 
the Bill of Exceptions it is ordered that said motion be, 
and the same is hereby overruled. 
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I 

I 

I 

Exception. 

Filed May 28,1932. | 

******* 

The plaintiff notes an exception to the order overruling 
the motion to strike out the bill of exceptions. I 

BYNUM E. HINTON, 

H. WINSHIP WHEATLEY, 

Attorneys for Plaintiff. 

31 Supreme Court of the District of Columbia. 

I 

Wednesday, June 15, 1932. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

* * * * * * ! * 

Come now the parties hereto by their respective attor¬ 
neys of record, whereupon the Bill of Exceptions taken at 
the trial of this cause and submitted to the Co|urt on April 
29,1932 and resubmitted on May 14, 1932, is hfereby signed 
and made of record nunc pro tunc. 

32 Motion to Strike Plaintiffs Designation of Record. 

Filed June 16, 1932. 

Now comes the defendant, New Jersey Fidblity & Plate 
Glass Insurance Company, and moves the court to strike 
out the designation of record filed herein on Ithe 14th day 
of June, 1932, by the plaintiff, Noland Company, and as 
grounds therefor says: 

1. That said designation of record was not timely filed 
in that Paragraph 1-G of Rule 5 of the Couift of Appeals 
of the District of Columbia provides that sucjh designation 
shall be filed within five days after the servic^ of the desig¬ 
nation of record filed by the appellant, or such further time 
as the Supreme Court of the District of Columbia may by 
special order allow or it may be agreed upon in writing 
between the parties or their counsel. The record shows 
that the appellant’s designation was filed a|nd served on 
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counsel for the appellee on February 9, 1932; that the time 
to file the counter designation of record was not extended 
by the Supreme Court of the District of Columbia and that 
the court no longer has power to grant such extension and 
that there has been no agreement between the parties or 
their counsel extending the time. 

2. That the designation of record filed by the plaintiff, 
Noland Company, shows on its face an effort to include in 
the transcript of record matter relating to a supposed 
appeal by the plaintiff from the court’s order denying its 
motion to strike the bill of exceptions from the record, in 
the nature of a cross appeal, when in fact no appeal has 
been noted on the part of the plaintiff and no steps 
33 to perfect an appeal on its part have been taken. 

3. That the designation of record is violative of 
rule 5 of the Court of Appeals of the District of Columbia, 
which specifically directs that certain matters shall be 
omitted from the transcript of record. 

4. That the designation of record attempts to include in 
the transcript of record proceedings not in any way in¬ 
volved in or necessary to the consideration of the questions 
presented by the defendant’s appeal and therefore is vio¬ 
lative of Paragraph D of Rule 5 of the Court of Appeals 
of the District of Columbia. 

5. Designation No. 10 of the plaintiff’s designation at¬ 
tempts to have an erroneous date inserted in the record 
because the court noted on its records that the bill of ex¬ 
ceptions was submitted on April 29, 1932. 

6. And for other reasons apparent of record. 

ROBERT C. HANDWERK, 
ARTHUR J. HILLAND, 

Attorneys for Defendant. 


Copy received June 16, 1932. 

H. WINSHIP WHEATLEY, 

1 Atty . for Pltf. 

! 6/16/32. 


Motion overruled and to which ruling, the defendant at 
the time excepts. 


0. R. LUHRING, 


Justice . 
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34 Supreme Court of the District of Columbia. 

Thursday, June 16, 1932. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 


* 




* 


* 


Upon consideration of the motion filed Herein to strike 
plaintiff’s designation of record, it is ordered that said 
motion be, and the same is hereby overruled. 
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Designation of Record. 
Filed February 9, 1932. 


* 


je judgment en- 
and hereby re- 
the District of 
on appeal, and 


Now comes the defendant, New Jersey Fidelity and 
Plate Glass Insurance Company, by its eodnsel, Robert C. 
Handwerk and Arthur J. Hilland, having perfected an 
appeal to the Court of Appeals of the District of Columbia 
on the 25th day of January, 1932, from th 
tered on the 22nd day of January, 1932, 
quests the Clerk of the Supreme Court of 
Columbia to prepare a transcript of record] 
designates the following as the record: 

1. Amended declaration and amended bi]]l of particulars 
and Exhibit “A”. 

2. Defendant’s pleas to the amended declaration 

3. Joinder and note of issue. 

4. The verdict and judgment. 

5. Memorandum of notation of appeal, fixing of super¬ 
sedeas bond, and approval and filing thereof. 

6. Bill of exceptions. 

7. Assignment of errors. 

8. This designation of record. 

ROBERT C. HANpWERK, 
ARTHUR J. HILLjAND, 

Attorneys for Defendant. 

Service of copy of foregoing designation of record ac¬ 
knowledged this 9th day of February, 1932. 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Je., 
BYNUM E. HINTCfN, 

Attorneys for Plaintiff. 
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36 Plaintiff’s Designation of Record. 

Filed June 14, 1932. 

******* 

1. Plaintiff’s Amended Affidavit of Merit. 

2. Defendant’s Amended Affidavit of Defense. 

3. Memorandum of Date of Filing Proposed Bill of Ex¬ 
ceptions. 

4. Order Extending Time to File Objections and Amend¬ 
ments to Proposed Bill of Exceptions. 

5. Memorandum of Time of Filing Objections to Pro¬ 
posed Bill of Exceptions. 

6. Order Extending Time to File Objections to Amend¬ 
ments to the Proposed Bill of Exceptions. 

7. Order Extending Time to File Objections to Amend¬ 
ments to Proposed Bill of Exceptions. 

8. Memorandum of Time of Filing Objections to Amend¬ 
ments to Proposed Bill of Exceptions. 

9. Motion to Strike Proposed Bill of Exceptions. 

10. Memorandum Showing Bill of Exceptions Submitted 
Mav 14,1932. 

11. Order Overruling Motion to Strike Bill of Exceptions 
and Exception. 

12. This Designation of Record. 

BYNUM E. HINTON, 

H. WINSHIP WHEATLEY, 
ALEXANDER M. HERON, 

H. WINSHIP WHEATLEY, Jr., 
Attorneys for Noland Company , Inc., Appellee. 

37 Order of Court of Appeals Further Extending Time 

to File Record. 

Filed Jun. 17,1932. 

Court of Appeals of the District of Columbia, April Term, 

1932. 

No. 1931, Original. 

New Jersey Fidelity & Plate Glass Insurance Company, 

a Corporation, Petitioner, 
vs. 

Noland Company. 

On consideration of the motion for a further extension 
of time to and including July 1, 1932, within which to file 



INSURANCE CO. VS. NOLAND COMPANY. 


27 


the transcript of record in the above entitlecf cause in this 
Court, 


motion be and 
prayed. 


It is by the Court this day ordered that said 
it is hereby granted and the time extended as 

• Per Mr. Chief Justice MARTIN, 

June 17, 1932. 

A true copy. Test: 

[seal.] HENRY W. H0DGES, 

Clerk Court of Appeals, D. C. 

38 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 36, both inclusive, to be h true and cor¬ 
rect transcript of the record, according td directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause No. 76540 at Law, wherein Noland Com¬ 
pany, a corporation, is plaintiff and New Jersey Fidelity & 
Plate Glass Insurance Co. is defendant, as thp same remains 
upon the files and of record in said court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said court, at the city of Washington, in said 
District, this 17th day of June, 1932. 


C 


olumbia.] 


[Seal Supreme Court of the District of 

FRANK E. CUNNINGHAM, 

Clerk . 

39 In the Supreme Court of the District bf Columbia. 

At Law, 

No. 76540. 

Noland Company, a Corporation, Plaintiff, 

vs. 

New Jersey Fidelity & Plate Glass Insurance Co., 

Defendant. 

I 

I 

Bill of Exceptions . 

Be it remembered, That at the trial of this case before 
Mr. Justice Luhring and a jury, duly empaheled and sworn 
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to try the issues herein, which trial began on Friday, Jan¬ 
uary 8th, 1932, and thereafter was further proceeded with, 
the plaintiff, to maintain the issues on its part joined, called 
as a witness, John CJ Allen, who being first duly sworn, 
testified on direct examination in substance as follows: That 
he is Credit Manager of the Washington Office of the Noland 
Company, plaintiff herein, and was so employed in April, 
1928; that in April, 1928, he had occasion to solicit the sale 
of heating materials to one Walter McCutcheon for three 
houses in Smith’s Subdivision near Silver Spring, Mary¬ 
land. That in that connection he delivered a paper similar 
to the one hereinafter mentioned to Walter McCutcheon, 
who later returned it, but he Allen refused to accept it for 
the reason that he had a condition on the bottom that he 
would pay the plaintiff out of the last and final payment. 
That the paper differed from the one hereinafter mentioned 

in that the defendant had merelv okeved it. That 

*> * 

40 later he had a telephone conversation with F. Harold 

Deland of the bonding company, and later went to 
his office, the office of George H. Price, and the name of 
the defendant appeared on the door of the office. 

Over the objection and exception of counsel for the de¬ 
fendant, on the ground that no agency or authority had been 
shown in either Mr. Deland or any other person to have 
any discussion with Mr. Allen relative to the paper or to 
represent the defendant in the matter, the court permitted 
the witness to testify that Mr. D eland called him on tw o or 
three occasio ns ancT asked him why the plaintiff^ did not 
deliver the materials. That tile N oIand~Cd mpanWwa^"Ho ld¬ 
ing UIV these budd ings/and they could not complete them. 
T hflf h£Ltoh l Mr T)filanri thfi form or orrfpr hp had signed or 

okeved was^not sati sfactory, and flleWcould nbT~accept it, 
and that before th<e^£votrfrpTTra^ wo uld 

‘ J^ave to - have a -new orde r. That this conversa tion went on 
for two or three days andlhat Deland finally called and told 
J jdm to jn akd up k propeFord erThaf Ee wanted, and to during 
it up and he would take a look at it. 

" The witness further testified that he did make up the 
nevTord er and that, accompanied by Walter McCutcheon, he 
tooik- jt to the office of George^Hr-Price Company, where 
he saw bo t h Mr. Price‘ ~a njTMx.^..I)eIand. Over the same 
"objection "and Exception of the counsel for the defendant, 
namely, that no agency or authority had been shown either 
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in Mr. Price or Mr. Deland, or any other person to rep¬ 
resent the defendant in the matter or to mhke such con¬ 
versation on behalf of the defendant, the court permitted 
the witness to testify that he explained to Mfr. Deland t hat 
he had had previou s troub l es with orders of I the kind th at 
T)eland had originally given him, ahd the Noland 
41 ©lOTpaily wouIdT not “deliver its m aterial on that pa r¬ 
ticular oraer, but that if he would sign one ab solutely 
guar anfreemg^h e"^^ the ^Noian d^ Cj) mpany wo uld 

fheiTTM^ mate rials? ~~That he further explained to 

TJeland that if he could not pay for this material on the 
tenth of May that the witness would rather that he would 
not sign it, because the Noland Company’s terms were 
strictly thirty days, and since they did not want to give him 
the original order like it should have been hp was not par¬ 
ticularly anxious to take the order anyway. 'jC’hat Mr. Price 
was there during this conversation and he sa 
I guess we will have to sign this paper becau 


id: u AAl righ t, 
se weliave got 


gel-the housus^cbmpTeted, and"the heating work lsliolding 
fKemTup.^ That the original order was destroW(T'Tn”the 
offteurand Mr. Price signed the new order. 

Over the same objection and exception, the witnes s 
furthe r testified that whe n they received this order the 
"Noland Company delive red th e materials. That they w ere 
of^thTvalue of $1,2 0070*0, and were used i n th ejipuses. 

Tfie witness identified a duplicate original ^f a letter dated 
May 11, 1928, addressed to the Avery-Burps Construction 
Company, Inc., hereto appended as He testi¬ 

fied that he wrote the letter and mailed a cppy of it to the 
defendant in care of the George H. Price Cpmpanv, Smith 
Building, Washington, D. C. 

Counsel for the defendant produced the duplicate original 
of the letter. 

He also identified a copy of a letter dated August 13,1928, 
hereto appended as Exhibit^C’’, which lie testified he 
wrote to the defendant: ana addressed and mailed it 
42 in care of the George H. Price Coihpanv, Inc., in 
the Smith Building. I 

Over the objection and exception of counsel for the de¬ 
fendant, on the ground that no agency or authority had been 
shown in George H. Price or any other peijson to sign the 
defendant’s name to the order about whjch the witness 
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testified, and which is' hereto appended as Exhibit “A”, 
the court received the same in evidence. 

Over the objection and exception of counsel for the de¬ 
fendant that the same had not been mailed to the defendant 
or to anyone shown to be authorized to receive them for 
the defendant, and on the ground that they were inad¬ 
missible, irrelevant, immaterial and incompetent, the court 
received in evidence the letters dated May 11, 1928, and 
August 13, 1928, which are hereto appended as Exhibits 
“B” and “C”, respectively. 

Thereupon counsel for the defendant moved the court to 
strike out the testimony of Mr. Allen relative to the alleged 
conversations with Mr. Deland and Mr. Price upon the 
same ground, namely, that no authority to make such con¬ 
versation had been shown. The motion was overruled and 
an exception duly noted. 

On cross-examination Mr. Allen testified that at the time 
Mr. Price signed the order for the material which is hereto 
appended as Exhibit “A”, he did not ask Mr. Price to per¬ 
mit him to examine his power of attorney. That he did not 
ask Mr. Price what his authority was. That he never made 
any examination of Mr. Price’s power of attorney. That 
he did not communicate with the defendant at its home 
office in New Jersey before the order was signed. That he 
never made any inquiry as to the extent of the authority of 
George H. Price, or of Mr. Deland. That subsequent to 
the date of the transaction out of which this action 
43 grew, the plaintiff had done other business with 
Walter McCuteheon, and that the account covering 
the material for which this action was brought is carried in 
the name of Walter McCuteheon, and the plaintiff has been 
billing him for it. That the plaintiff has rendered Walter 
McCuteheon monthly statements for this as well as other 
material. In response to a question as to whether or not 
it is a fact that McCuteheon has made payments to the 
plaintiff from time to time on his running account with the 
plaintiff company, he testified that the plaintiff received 
money from McCuteheon and that it was usually separated 
into certain jobs and his account credited as for the par¬ 
ticular job that the material goes on. The witness did not 
remember if the plaintiff ever filed a notice of mechanic’s 
lien in the State of Maryland for this material, or ever took 
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any steps to enforce its mechanic’s lien for the same. That 
he did not remember that on July 13, 1929, Walter Me- 
Cutcheon delivered two promissory notes payable to the 
order of the plaintiff, each in the amount df $200.00, one 
payable two months after date, and the other payable three 
months after date, nor did he remember that Walter Mc- 
Cutcheon ever signed any promissory notes payable to the 
order of the plaintiff though he remembered that he had 
handled from time to time certain customers’ notes for him. 
Nor did he remember that on November 19^ 1929, Walter 
McCutcheon paid the plaintiff $600.00 by his check, and he 
does not have in court any books or records relative to the 
dealings of the Noland Company with Waltei* McCutcheon. 
That he did not personally deliver the material herein in¬ 
volved and did not have any delivery receipts in court. 

On re-direct examination th e witness testified that 
ne ither Walter McCutcheon nor anybody else lias paiJT TTe 
plaintiff anything on the ac counLu&o n which this_action is 
based . That he is not sure that the plhintiff Hadfhad 

44 similar dealings with George H. Price or with the de¬ 
fendant before the date of this transaction, but he 

I 7 

had considerable dealings with them after that of a similar 
nature, and they were paid up. 

45 On recross-examination the witness testified that 
if he had any dealings with the defendant through 

George H. Price or anybody else prior to the date of the 
transaction upon which this action is bas^d he does not 
know what the transaction was, except tljat it probably 
would have been an order, or something pertaining to an 
order of this particular nature. That he did not meet 
George H. Price until the day Mr. Price signed the order 
hereto appended as Exhibit “A”. That if he had any 
dealings with the defendant through or with Mr. Deland 
prior to the date of this transaction, he dbes not remem¬ 
ber now what the transaction was. 

Thereupon counsel for the defendant movled to strike out 
the testimony of John C. Allen relative to other transac¬ 
tions on the ground that it was inadmissible, immaterial, 
irrelevant and incompetent, it being show^i and admitted 
by him on cross-examination that such transactions, if any, 
took place subsequent to the one involve^ in this case, 
which motion was overruled and an exception noted. 
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Thereupon the plaintiff called as a witness Walter Mc- 
Cutcheon, who, being first duly sworn, testified on direct 
examination in substance as follows: That he is a heating 
contractor and was engaged in that business in April, 1928. 
That the first time he saw the order hereto appended as 
Exhibit “A” was in the office of the George H. Price 
Company, Inc. That prior to that there had been a similar 
paper which he had had signed bv Mr. Burns of the Averv- 
Burns Construction Company, and he also took it to Mr. 
Price. Over the objection and exception of counsel for 
the defendant on the ground that there was no agency or 
authority shown in either Mr. Price or anybody else to 
represent the defendant in the matter in any way 
46 or to make such conversation, the court permitted 
the witness to testify that he asked Mr. Price to 
accept the order for payment, and that all Mr. Price did 
was to okeh it. That he took the paper back to Mr. Allen 
and a day or two thereafter he and Mr. Allen returned 
to the office of the George H. Price Company where they 
saw both Mr. Price and Mr. Deland. That thev made out 
a new order in the office of the George H. Price Company, 
the order being the one hereto appended as Exhibit “A”. 
That Mr. George C. Burns of the Avery-Burns Construc¬ 
tion Company was also present. Over the objection and 
exception of the counsel for the defendant on the ground 
that no agency or authority had been shown in any per¬ 
son present on that occasion to represent the defendant, 
the court permitted the witness to testify that when he 
and Mr. Allen returned to the office of the George H. Price 
Company with the first order, Mr. Allen explained to Mr. 
Price and Mr. Burns that the form of the order that they 
had given Mr. Allen was not the form of order that Mr. 
Allen wanted. That Mr. Allen wanted an order directly 
making the bonding company responsible for payment on 
the tenth of the month following delivery of the material. 
That George C. Burns 1 approved the order for the Avery- 
Burns Construction Company, and George H. Price signed 
the bonding company’s name to it. That subsequently the 
material was delivered and he installed it. That he has 
never paid the Noland Company for the material or any 
part of it. 

On cross-examination the witness testified in substance 

that Averv and Burns were the owners and builders of 
* 
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the houses into which the material was installed. That he 
had a sub-contract with them to do the heating work in 
those houses. The witness identified $ paper writing 

47 which he said was the sub-contract between him and 
the Avery-Burns Construction Company for the 

heating work. That under the provisions of that contract 
he was to furnish all labor and material for installing the 
heating equipment and apparatus in the hojuses. That he 
was to be paid the sum of $1,900.00 by thj^ Avery-Burns 
Construction Company for all the labor and jnaterial. That 
his business is located at 1108 Sixteenth Street, Northwest, 
Washington, D. C. That he has been buying material from 
the plaintiff subsequent to the date of the transaction upon 
which this action is based. He first denied, but later ad¬ 
mitted that on Monday, January 4, 1932, at his office on 
Sixteenth Street, he told Robert C. Handwork and Arthur 
J. Hilland, counsel for the defendant, thqt he had paid 
the plaintiff approximately $21,000.00 for material pur¬ 
chased from them since about the date of this transaction. 
He also denied, but later admitted when the adding ma¬ 
chine tape was produced by counsel for defendant, that 
on the same occasion he had an adding machine tape which 
he showed to them, showing exactly the 4 m ount that he 
had paid to the Noland Company, which y^as $20,759.46. 
He denied he had admitted on that occasibn that he had 
paid the Noland Company, plaintiff herein^ for the mate¬ 
rial for which this action was brought. He denied, but 
later admitted, that when asked on that Occasion by Mr. 
Hilland as to whether or not he had paid tlfe Noland Com¬ 
pany for this material, he staled—“Now you are getting 
hot, but I am not going to tell vou until vou let me know 
whether or not your client is willing to play ball.” He 
denied, but later admitted, that on that occasion he told 
counsel for the defendant he had evidence in the left-hand 
bottom drawer of his desk which would win this case 

48 for the defendant. He denied that he stated to coun¬ 
sel for the defendant on that occasion that he had 

information in his left-hand bottom drawer that would 
show he had paid the Noland Company fbr this material. 
He denied, but later admitted, that on that occasion he 
offered to sell the information in the left hand bottom 
drawer of his desk to counsel for the defendant for the sum 

3—5731a I 


i 
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of $500.00. He admitted that he told counsel for the de¬ 
fendant he would turn the information in the left hand 
bottom drawer of his desk over to them if they would com¬ 
municate his proposition to their client and let him know 
whether or not their client was willing to “play ball”, or 
words to that effect. He first denied, but later admitted, 
that on the same occasion he put certain figures constitut¬ 
ing his proposition to counsel for defendant, on the back 
of a sheet of paper containing the letterhead of his engi¬ 
neering company. He first denied, but later admitted, 
when the paper was produced by counsel for the defendant, 
that he tore up the paper and threw it in his wastebasket, 
stating that it would not do anybody any good to have it 
floating around, or words to that effect. He first denied, 
but later admitted, that he crumpled up the adding ma¬ 
chine tape and also threw it into his wastebasket at the 
time he threw the other paper in the basket. When the 
paper and the adding machine tape were produced by coun¬ 
sel for defendant he identified both of them. When shown 
the paper he admitted that he had written thereon the fig¬ 
ure of $1,200.00, stating that was the principal amount in¬ 
volved in this ease, and then wrote the figure $300.00, 
stating that it approximately represented accrued interest 
which, to be more exact, was $288.00, which figure he wrote 
at the other end of the paper, further stating that the total 
amount for which our client would probably be held 
49 up was $1,500.00, which amount he also wrote on the 
paper, and after deducting $500.00, which he also 
wrote on the paper, we could save the New Jersey Fidelity 
& Plate Glass Insurance Company the sum of $1,000.00 if 
they would pay $500.00 for his information. When shown 
the adding machine tape he admitted that on that same 
occasion he had stated to counsel for the defendant that 
the figures thereon represented the amounts that he had 
paid to the Noland Company subsequent to the date the 
material involved in this case was delivered, and that it 
shows he had paid the Noland Company $20,759.46. The 
witness further admitted that he had stated on that occa¬ 
sion to counsel for the defendant that they could not hope 
to win the case for the defendant without his testimony, 
because it depended entirely upon the construction he 
placed upon the signing of the order for the material. He 
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admitted that on January 6,1932, he called Rpbert C. Hand- 
werk, one of the attorneys for the defendant, at his office 
in the Shoreham Building, by telephone, and stated to Mr. 
Handwerk that he thought the latter had njiade a mistake 
when he did not accept his proposition for the defendant, 
because he could show Mr. Handwerk how h(^ could beat the 
case for the defendant. He further testified that he did 
not remember that he stated to Mr. Handwerk on that occa¬ 
sion that—“I have got testimony that would guarantee that 
your client will win”—though he would not absolutely deny 
it. He further admitted that on that occasion he endeav¬ 
ored to have Mr. Handwerk bring a representative of the 
defendant to his office “to talk business”. ! He did not re¬ 
member saying to Mr. Handwerk on that Occasion that he 
wanted $500.00 for his information, though he would not 
deny that he so stated. He admitted makjng other state¬ 
ments to persuade Mr. Handwerk to pay him $500.00 
50 for his information. The witness 'jvas shown two 
promissory notes, each dated July }3, 1929, signed 
by him, one payable to the plaintiff in the amount of $200.00, 
sixty days after date, and the other also payable to the 
plaintiff in the sum of $200.00, ninety days after date. He 
admitted that he signed and delivered these two notes to 
the plaintiff and paid them. A memorandum on the face 
of the ninety day note showed that it wa$ paid by check 
dated November 12, 1929, for $600.00, and ljie admitted that 
on that date he made, executed and delivered a check to the 
plaintiff in the amount of $600.00. That jie had paid the 
plaintiff various other amounts from the time he had done 
business with them until date. 

On redirect examination the witness testified that there 
had been no change in the condition of his lower left-hand 
drawer since the time of his conversation with the counsel 
for defendant. 

i 

Counsel for the plaintiff thereupon suggested that the 
court impound the papers in the drawer and on the desk, 
which the court refused to do, and thereupon by agreement 
of counsel, and with the consent of the witness, representa¬ 
tives of both sides went to the witness’ office to examine 
the contents of his desk. 

When the court reconvened on Monday, January 11, the 
witness testified in substance that after the adjournment 
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of the court on Friday, January 8, representatives of both 
parties to this cause met him at his office 1108 Sixteenth 
Street, Northwest, where they examined the contents of his 
desk, and with his consent turned certain documentary evi- 
deuce over to the Deputy United States Marshal who 

51 was present. He denied that he in fact ever had any 
evidence showing that he has ever paid the Noland 

Company for the material involved in this action, or any 
evidence with which the defendant could win the case. 

On recross-examination the witness testified in substance 
as follows: He admitted that on Friday evening, January 
8, 1932, when the representatives of the parties hereto met 
him in his office at 1108 Sixteenth Street, Northwest, the 
door was open a’nd one Mr. Owens, who is a close friend of 
his, was in his office before his or their arrival. 

The witness was shown checks signed by him and made 
payable to the plaintiff as follows: June 21, 1929, $51.38; 
May 28, 1929, $500.00; August 31, 1929, $600.00; November 
12, 1929, $600.00, and January 29, 1930, $50.00. 

He admitted that these checks were found in his desk, 
and testified that all these checks were given by him in pay¬ 
ment of heating material on other jobs and for notes which 
he had given for material for other jobs which he had pur¬ 
chased from the plaintiff. He was shown certain state¬ 
ments on the billhead of the plaintiff, all of which he ad¬ 
mitted were found in his desk, and testified that they repre¬ 
sented monthly statements rendered by the plaintiff to him 
from April 1, 1928, the date of the first statement, to De¬ 
cember 31, 1930, the date of the last statement. That he 
had an open running account with the plaintiff, and he was 
furnished statements by the plaintiff on the first day of 
each month. That these monthly statements listed all 
items of material delivered to him by the plaintiff during 
the respective preceding months, and any balance owing by 
him to the plaintiff on the first day of the respective pre¬ 
ceding months. That he was unable to explain the absence 
of the statement rendered on May 1, 1928, covering 

52 the items of material delivered by the plaintiff to 
him during the month of April, 1928, which was the 

month during which the material involved in this action 
was alleged to have been sold and delivered. That the 
balance of $1,224.36 due May 1,1928, as shown on the state- 
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ment rendered June 1, 1928, included the itekn of $1,200.00, 
for which this action was brought. That When he made 


they were ap- 
this $1,200.00 


payments to the plaintiff from time to time, 
plied on his account generally but never oiji 
item. The payments appeared as credits on| the statements 
rendered on the first day of the month following payment, 
and the statements showed the general balance due for all 
material purchased by him from the plaintiff after apply¬ 
ing such payments in the order they were made. That he 
never made any payment to be applied \o the item of 
$1,200.00 for which this suit was brought arid that the said 
item of $1,200.00 was still unpaid and due th[e Noland Com¬ 
pany; on several of the statements the it^m of $1,200.00 
vras specifically deducted from the general balance to de¬ 
termine the balance due by McCutcheon. HJe admitted that 
on the same day counsel for the defendant Were in his office 
he tore up and threw in his wastebasket two promissory 
notes dated July 13, 1929, each for $200.00, one payable to 
the order of the plaintiff, sixty days aftej* date, and the 
other to its order, ninety days after datel, both of these 
notes having been previously paid by him, the ninety-day 
note by a check for $600 dated November 12, 1929 and re¬ 
turned marked cancelled. He admitted thjat he had paid 
the sum of $20,759.46 to the plaintiff, as shown by the add¬ 
ing machine tape he had identified. 

Over the objection and exception of counsel for the de¬ 
fendant on the ground that the plaintiff could not offer 
testimonv in contradiction of the testimonv alreadv given 
by its own witness, the court permitted the plaintiff to 
recall John C. Allen as a witness. 

53 Over the objection and exception of counsel for 
the defendant on the grounds hereinafter stated, the 

court permitted the witness to testify that [the material ac¬ 
count on which this action is based, h^s not been paid 

54 by Walter McCutcheon. That when Walter Mc- 
Cutcheon made payments to the plaintiff, such pay¬ 
ments were applied to separate accounts onj the books of the 
plaintiff. 


Counsel for the defendant objected to the 
ground that it was in contradiction of ted 


testimony on the 
timony and evi- 


* 

dence already offered by the plaintiff. That the plaintiff 
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having rendered monthly statements to Walter McCutcheon, 
showing an open running account, including the item of 
$1,200.00 herein involved, against the debits of which pay¬ 
ments by Walter McCutcheon had been applied generally and 
not to particular items of debit, the plaintiff was estopped 
from showing any other or different application of such 
payments; and on the further ground that there was no evi¬ 
dence that Walter McCutcheon had separate accounts with 
the plaintiff, and that the court could not indulge the pre¬ 
sumption that other or separate accounts existed without 
competent evidence thereof. The objection was overruled 
and an exception noted. 

Over the objection and exception of counsel for the de¬ 
fendant, on the same grounds, and on the further ground 
that the witness was incompetent to so testify, and that the 
testimony- was inadmissible, incompetent, irrelevant and 
immaterial, the court permitted the witness to testify from 
the records before him, which he testified were the plain¬ 
tiff’s records of original entry, that Walter McCutcheon 
had separate accounts with the plaintiff, according to the 
location of the respective jobs, and over the same objection 
and exception, was permitted to testify in the same manner 
to the application of payments made by Walter McCutcheon 
to the separate accounts shown in said records. 

Subject to the same objection and exception to the 
55 admissibility of such records, a summary of the ac¬ 
counts showing the application of the various pay¬ 
ments thereto was admitted in evidence in lieu of the records 
from which the witness testified and counsel for the defend¬ 
ant agreed to the use of said summary by the wintess in 
place of and instead of the records. 

The witness testified from said summary that many pay¬ 
ments had been made by McCutcheon and that each of these 
payments had been properly credited in the books of the 
plaintiff and that none of said payments have been credited 
to the account on which this suit was brought. That said 
item of $1,200.00 for equipment furnished was still outstand¬ 
ing and unpaid. Whereupon the summary from which the 
witness testified was offered in evidence and received by the 
court and marked plaintiff’s exhibit 55, which was as follows: 
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April 30th 
May 30th 
June 11th 
June 29th 
July 10 th 

Aug. 11th 
Sept. 11th 
Sept. 24 
Sept. 29 
Oct. 11th 
Nov. 10th 
Nov. 15th 
Nov. 27th (24) 
Dec. 10th 
Dec. 18th 
Dec. 31st 


Jan. 11th 
Jan. 31st 
Feb. 18th 
Feb. 20 


May 3rd 
May 3rd 
May 29th 
May 31st T/a 
Aug. 14th 
Aug. 28th 
Aug. 31st 
Sept. 21st 
Oct. 8th 


Nov. 

9th 

Nov. 

13th 

March 28, 1930. 

May 

29, 

May 

31, 

July 

15th, 

Sept. 

30th, 

Nov. 

29th, 

Dec. 

6th, 

Jan. 

17, 1931. 

u 

17, 1931. 

u 

28, 1931. 

Feb. 

14, “ 

Mar. 

5, “ 

Mar. 

6 , “ 
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Mar. 27th 
Apr. 24th 
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1928. 


Madison St. Job. 

Kellams Job. 

Pd. cash. Current a/c. 

Kellams Job. 

Wash. Security Corp. 

H. C. Ball Job. 

Cash. Current a/c. 

“ Do. 

“ Do. 

Fidelity Mortgage Investment Co. 

J. C. Weedon Co. 

Do. . 

Do. . 

Do. . 

Do. . 

Do. . 


1929. 


Fidelity Mort. & Inv. Co.j 

A. R. Wyne Note. 

H. C. Ball Note. 

Fidelity M. & Inv. 

Cash. Current Pur. 

H. C. Ball Note. 

Parsons Job. 

H. C. Ball. 

Payment on Note. 

Cash. McKinley St. Job. 

McCutcheon, Aug. & Sept., ck. purchase^ 

Cash on Note. 

J. L. Parsons. 

(Cash Sale). 

Ck. McCutcheon, Oct. & Nov. Note 400.00, 
200.00 on a/c.|. 


1930. 


J. Lee Wilkinson. 

Cash Sale. 

Cash Sale. 

H. C. Ball. 

Conn. & Nebraska Ave. Job 
Pringle Constr. Co. 

Pringle 


u 


1931. 


Mass. Ave. Job, Pringle Const. Co. J 

Cash Sale.J 

Mass. Ave. Pringle.j 

“ Do.| 

u u 


Cash Sale 


Army & Navy League. 

H. C. Ball Note for returned ck 
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$300.00 

1142.40 

300.00 

200.00 

100.00 

500.00 

100.00 

200.00 

200.00 

1000.00 

500.00 

700.00 

700.00 

450.00 

700.00 

700.00 


200.00 

225.00 

500.00 

96.00 

200.00 

500.00 

500.00 

2000.00 

300.00 

356.38 

600.00 

200.00 

700.00 

36.00 

600.00 


163.88 

68.48 

60.00 

724.00 

425.00 

300.00 

400.00 


200.00 

144.00 

100.00 

100.00 

135.00 

17.52 


$619.32 

204.63 
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July 

21, 

1931. 

Natl. Invest. Tr. Co. 

78.80 

Aug. 

20, 

u 

Markham & Zirkle. 

114.65 

Aug. 

28, 

u 

Fouche & Harae. 

230.00 

u 

31, 

u 

H. E. Smith. 

65.88 

Sept. 

15, 

u 

L. W. Davis. 

244.80 

U 

28, 

a 

Do. . 

130.00 

Oct. 

21, 

a 

Cash. Current Pur. 

50.00 

Nov. 

4, 

a 

E. A. Smith Co. Note. 

110.00 

Nov. 

6, 

u 

Cash Current Pur. 

50.00 

Nov. 

30, 

a 

E. A. Smith Co. note. 

110.00 
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The witness testified that the records from which 


the summary had been made up were duplicate origi¬ 
nals of the books of original entry of the plaintiff corpora¬ 
tion, that the records of the plaintiff were made in dupli¬ 
cate one of which was sent to Newport News, Virginia, and 
the other of which was retained in the Washington office. 
That witness was not familiar with every particular ac¬ 
count in the plaintiff's office but that he had a general 
knowledge of all accounts and that his testimony with re¬ 
spect to the account of McCutcheon was from personal 
knowledge. That on or about July 13, 1929, McCutcheon 
and the witness summarized the balance due on the ac¬ 
count at that time excluding the item of $1,200 for which 
this suit was brought and that a series of notes was given 
to take care of the outstanding balance excluding the $1,200 
item and one or two other items on which the witness ex¬ 
pected to receive checks direct from the owner of the jobs. 
That later two or three of these notes were paid and that 
the witness and McCutcheon had a similar conference at 
which time the balance due then, including the unpaid notes 
previously given, but excluding the $1,200 item and an¬ 
other item on which witness expected to receive a check 
direct from the owner of the job, was summarized and a 
note was given for the Summarized balance excluding from 
such summary this particular $1,200 item and one other 
item on which witness expected to receive checks from 
other persons than McCutcheon. 

On cross-examination the witness admitted that the rec¬ 
ords from which he testified did not contain the original 
entries, but were made up from original orders, delivery 
receipts, and other original records, which he testified were 
in the plaintiff's office, and that he had no personal knowl¬ 
edge of every account about which he testified because he 
handled the original orders and deliveries only in some 
instances, and he did not remember which ones they 
59 were. That he had no particular knowledge of the 
individual value of each of the items of materials 
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set forth in the plaintiff’s bill of particulars filed in the 
cause because there are some twenty-two thousand items 
in his business each of which had a separate invoice price 
subject to change and that he did not acquaint himself with 
the value of each particular item; that McCutcheon and the 
Price Company had agreed that $1,200 was a reasonable 
price for the equipment to be furnished the three houses 
in question, that is, the equipment for e^ch house was 
valued at $400 and that they had agreed to pay him $1,200 
for the total equipment furnished. That ^t that time he 
considered the sum of $1,200 as reasonable for the equip¬ 
ment furnished the three houses, and thereupon counsel 
for the defendant moved to strike out his testimonv that 
said material was of the total value of $7,200.00 on the 
ground that his testimony showed that he was incompetent 
to testify with respect thereto, which motioq was overruled 
and an exception duly noted. 


Thereupon the plaintiff called as a witness Michael J. 
Keane, Secretary of the Title and Investment Company of 
Maryland, who, being first duly swo-n, testified on direct 
examination, in substance, that in January, 1928, the Title 
and Investment Company of Maryland made three con¬ 
struction loans to Harvey V. Avery, George C. Burns and 


Edith B. Trout, on Lots 5, 6 and 7, in Blocjv No. 12, in the 
Subdivision known as “Eugene A. Smith’s jTliird Addition 
to Silver Spring”, in the amounts of $5,5100.00, $6,250.00 
and $6,750.00, respectively. That as a condition precedent 
to the making of such loan his company required the bor¬ 
rowers to furnish it a completion bond. That the New Jer¬ 
sey Fidelity & Plate Glass Insurance Company be- 
60 came surety on that bond. The origihal of said bond 
was offered by the plaintiff and received in evidence. 
The Title and Investment Company of Mairyland was the 
sole obligee named therein, jrhe conditiop of said Jho nd 
was—“that if the Kbove bonhden principals (Harvey V. 


and truly within six (6)\]/>nths from date pereofcomplete 


oi HGansu trrbe Wmpieted/Hie erection ot sajid buildings ac- 
cording to the plans ana specifications filed with the .Title 
and Investment Company of IJaryland, and such additions 


or airerations as m 


.nvesfment Compa 
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all persons supplying labor and materials and save liarm- 

i^r^STiceessorsand ass igns, or any p ersonTbr persons to 
\vbotnlnayTe transfer red jm jtig tes given by said principal 

jtOj from and 


cSfrerm 
A gainst 

of them may suffer or Sustain by reason of the noncomple- 
tion'oT'the j sa id. building, t.he^Ume^^cn’esalcL or un¬ 

paid mechanic's liens as above set .forth,, .thandhis obliga¬ 
tion shall be null and void: otherwise it shall be andre- 
main liTfuH force and effect’Over the objection and 
exception of counsel for the defendant on the ground that 


oan Her 


the evidence was irrelevant, immaterial, incompetent and 


inadmissible, the court permitted the witness to testify that 



the procee ds of said loans were paid j m^lx^Q^ tll^^ajd 
plincipalS and surety as the const ruction of said houses 
progres sed. Over the same objection and exception, the 
court received in evidence the cancelled checks of the Title 


and Investment Company of Maryland, represent- 
61 ing payments made under said loan agreements, 
which showed that all said moneys were paid to said 
principals and surety jointly and deposited to their joint 
account in the Liberty National Bank of Washington, D. C., 
except for one or two checks which were paid to the Silver 
Spring Building Supply Company which had furnished 
certain material for the buildings, said payments having 
been made pursuant to an assignment by said principals 
to said Silver Spring Building Supply Company with the 
consent of the surety, and one check payable to the princi¬ 
pals and surety which was deposited to their joint account 
at the Federal American National Bank & Trust Company. 


Thereupon the plaintiff called as a witness James B. 
Skinner, who, being first duly sworn, testified on direct ex¬ 
amination in substance as follows: That he is a teller at 
the Liberty National Bank of this City, and pursuant to a 
subpcena duces tecum had produced the bank records show¬ 
ing a joint account in the names of Harvey V. Avery, 
George C. Burns, Edith B. Trout and the New Jersey 
Fidelity & Plate Glass Insurance Company, which said ac¬ 
count was subject to withdrawals upon checks signed by 
George C. Burns for said Harvey V. Avery, George C. 
Burns and Edith B. Trout, and counter-signed by the New 
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Jerse y Fidelity & Plate Glass Insurance Company through 
either Jj 1 . HaroHT5eland George tf. Prip.fi nnr M HMrilhkiTr 


Over the objection of counsel for the defendant upon 
the ground that the same was inadmissible, irrelevant, im¬ 
material and incompetent, the court receivjed in evidence 
a letter dated February 4, 1928, from the New Jersey 
Fidelity & Plate Glass Insurance Company^ signed by its 
Vice President, W. D. Ward, and attested by its Assistant 
Secretary, 0. K. Cline, addressed to the Liberty National 
Bank of Washington, D. C., the same being hpreto appended 
as Fxhibj.tr 

62 The witness produced a ledger sheet of the said 
account. He testified that the record of deposits and 
withdrawals from the account w’as not kepi either by him 
personally or under his direction, though qver the objec¬ 
tion and exception of counsel for the defendant on the 
ground that he was incompetent to so testify, and on the 
further ground that the evidence was inadmissible, irrele¬ 
vant, immaterial and incompetent, the courlj permitted him 
to testify in respect to deposits and withdrawals from said 
account as shown by the ledger sheet, and in this connec¬ 
tion testified that the ledger sheet showed that subsequent 
to April 19, 1928, deposits had been made in the account as 
follows: 

May 5, 1928. $300.00 

May 8, 1928. 321.00 

May 15, 1928. 200.00 

June 9, 1928. J . 1,000.00 

June 15, 1928. \ . 800.00 

June 30, 1928 . j . 800.00 

July 7, 1928. J . 400.00 

July 20, 1928... j . 150.00 

That at the present time there is a balance on deposit of 
$34.00. 

Thereupon the plaintiff rested and counsel for the 
defen dant moved the court to direct a vefdict for the de¬ 
fendant on the ground n^f ho^ag^c^or" authority^hadJ^een 


eorge H. Price, r. Harold JJeland, or any 

mm mmm m m Ba ■ - fr , M |, l Mir -r - i " m H > fftll T » —^rirn 1 

other person to make a contract on behalf of the defendant 
of the nature of the one relied upon by the plaintiff, and 
there had been no inquiry made by the plaintiff as to the 


er m 


aro 
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extent of their authority, if any, and on the further 
63 grounds that there was no evidence that the guaran¬ 
tee, if any, was ever accepted. That no steps were 
taken by the plaintiff to enforce its mechanic’s lien. That 
there was no competent evidence that the material was of 
the value of $1,200.00. 1 That there was a fatal variance 
between the evidence aild the allegations of each and all of 
the counts of the declaration, and the evidence showed that 
as a matter of law the account had been paid by Walter 
McCuteheon. The motion was overruled and an exception 
dulv noted. 

Thereupon the defendant, to maintain the issues on its 
part joined, called as a witness, George H. Price, who, 
being first duly sworn, testified in substance as follows: 
He identified the power of attorney from the defendant to 
him hereto appended as Exhibit “E”, and the same was 
offered and received in evidence. That the same is the 


power of attorney he held from the defendant on April 19, 
1928. That he held no other power of attorney either 
verbal or oral from the defendant except the letter dated 
February 4, 1928, from the defendant to the Liberty Na¬ 
tional Bank of Washington, D. C., hereto appended as 
Exhibit “D”. That the George H. Price Company, Inc., 
which he testified was a corporation, held no power of 
attornev of anv kind from the New Jersev Fidelity & Plate 
Glass Insurance Company, except the agent’s commission 
which he identified, and which was received in evidence and 
is hereto appended as Exhibit “F”. That he signed the 
/ 0 defendant’s name to the paper writing hereto appended as ' 
Exhibit 44 A”, but he did not verbally or otherwise, guaran- 
tee the payment of or buy the said material. That he did 
/ not by said paper, or otherwise, either verbally or in writ- 
I ing, agree to pay for said material out of the defend- 

r 64 ant’s own funds. That he signed the order at the 
request of George C. Burns. That he does not recall 
who was present and does not recall if John C. Allen was 
present at the time he signed it, and he had no recollection 
of talking to him about it. That the defendant had no 
ownership or interest in the houses for which the said 
material was furnished. That it was merely surety on the 
completion bond to th6 Title and Investment Company of 
Maryland, and in that connection had taken joint control 
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of the proceeds of the loans made by the Title and Invest¬ 
ment Company of Maryland to Avery and Burns. That the 
Avery-Burns Construction Company had ja sub-contract 
with Walter McCutcheon bv the terms of which Walter 
McCutcheon was to furnish all labor and iqaterial for the 
heating equipment in the houses, and was to be paid the 
sum of $1,900.00 for such labor and material, and because 
the defendant had joint control of the bank account he was 
requested by George C. Burns to sign its name to the order 
for the material. That he never received any notice from 
the plaint iff of its acceptance of the saicj order. That 
George H. Price Company, Inc., did not have the name of 
the New Jersey Fidelity & Plate Glass Insurance Company 
on its door. 

On cross-examination the witness testified in substance 


that his best recollection is that he signed the order hereto 
appended as Exhibit A in the office of the Gjeorge H. Price 
Company; that he does not recall any particular person 
being present at the time nor the conversation that he had 
with anvone; that he does not recall whether Mr. Deland 
or Mr. Allen were there; that he has no recollection of 
Allen’s being there; that he does not recall whether or not 
Mr. McCutcheon was there. 

65 Over the objection and exception of counsel i'or 
the defendant on the ground that the same was inad¬ 
missible, irrelevant, immaterial, and inejompetent, the 


Court permitted the counsel for the plaintiff to ask the wit¬ 
ness if it was not a fact that the order hereto appended as 
Exhibit A is only one of many similar orders that witness 
signed in that manner, and over the same objection and 
exception permitted the witness to testify that he thinks 


there were several orders of similar character on this 
work. 

Thereupon the court interrogated the witness and asked 
him if he did not keep supervision over the construction for 
which the completmn bond had beenjjivenHand thereupon 
the witness stated ri^at though l^tlid not keep personal 


supervision his office \as a 
of the construction ancLd£( 


progress was being maffe In the work. That in protecting 
the rights of his company on its x completion bonds as surety 
he saw to it tbatf'the work was completed as jquickly as pos- 


Lpqtfainted with j the conditions 
ept him advised as to what 


sible and^ttlat no delay in the construction 


of work would 


I 
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be permitted. That in instances wh£re there was a delay 
in the work someone in his officp^would see to the adjust¬ 
ment of the delay s^a that the/construction would be com¬ 
pleted in time to conqsly wjfn the terms of the completion 
bond, and that if the construction of a building on which 
they had given a eomplpfion bond was delayed by reason of 
the failure to instalL^ieatiii^sequipment it would possibly 
make his compan^yfiable on lfcKcompletion bond and he 
would arrange to prevent any further delay in the installa¬ 
tion of such hearing equipment so that the work of con¬ 
struction would-be completed in accordance with the terms 
of the construction bond. 


Thereupon the defendant called as a witness George C. 

Bums, who, being first duly sworn, testified on direct 

66 examination in substance as follows: That he is 

President of the Avery-Burns Construction Com¬ 
pany. That he and George H. Avery purchased Lots 5, 6 
and 7 in Block No. 12, Smith’s Third Addition of Silver 
Spring, in January, 1928, and borrowed the sum of 

$18,500.00 from the Title and Investment Company 

67 of Maryland, to erect three houses upon the lots. 

That the Title and Investment Company of Mary¬ 
land required that they furnish it a completion bond, which 
they did, with the defendant as surety. That as a condi¬ 
tion precedent to the execution of said bond the defendant 
required the progress payments to be disbursed'jointly and 
paid jointly and they were given joint control of the funds 
derived from said loan, and accordingly after the execution 
of such bond the proceeds of said loan were deposited in an 
account in the Liberty National Bank of Washington, D. C., 
and one check from said loan was deposited in the Federal 
American National Bank and Trust Company instead of in 
the Liberty National Bank, and the defendant was given 
joint control thereof. That he could not explain why this 
one check was deposited in the Federal American National 
Bank and Trust Company instead of in the Liberty 
National Bank. That the proceeds of the loans were 
deposited in this account except small portions thereof 
which were paid to the Silver Spring Building Supply 
Company, which had furnished building material for the 
houses, the said payments being made in that manner pur¬ 
suant to an assignment he made in its favor with the con- 
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sent of the defendant. 


That the defendant liiad no interest \ 


in the construction of said houses, except m so far as i t 
was s uret y on^the said completion bohd. "That he was in 
active charge of the construction Of Hie" houses; that the 
houses were built within the time specified and no me- 
chanic’s liens were ever filed against them.! That Walter 
McCutcheon contracted to furnish all labot and material 
for heating equipment in the houses fojr the sum of 
$1,900.00. That later Walter McCutcheon j was unable t o 
buy the material, and tfiaT he went with McCutcheon in an 
attempt to purchase the material from one or two plumbing 
and heating establishments and that he was unable to pur¬ 



chase the equipment for McCuteheoii and later Mc- 


68 Cutcheon told him that he could purchase the equip¬ 
ment from the Noland Company if an order were 

signed by him and the bonding company on the form which 
they gave him so that the Noland Company [would get their 
money. That he later signed the order for the Noland 
Company and took it to Price to sign for the defendant. 
That he was present in the office of the George H. Price 
Company, Inc., when the negotiations about the order took 
place, and nothing was said about a guarantee. That 
George H. Price signed the order at his request, to signify 
the defendant’s willingness to countersign a check 

69 payable to the plaintiff when he presented it in lieu 
of one made payable to Walter McCdtcheon as called 

for by the heating contract between him ^nd Walter Mc¬ 
Cutcheon. That he did not think the plaintiff’s witness, 
John C. Allen, was present when George II. Price signed 
the paper. 


The witness further testified that he has been a general 
contractor doing heating and remodeling wlork for the past 
eight or ten years, and is familiar with pjrices of heating 
material. The defendant offered to shpw that in the 
opinion of the witness the fair and reasonable value of 
the material listed in the plaintiff’s Bil} of Particulars 
was between $800.00 and $900.00, but upon objection by 
counsel for the plaintiff the Court excluded the evidence 
on the ground that the defendant agreed to pay $1,200.00 
for the material and the value thereof was not material, 
to which ruling an exception was duly not^d. That money 
was withdrawn from the account of the liberty National 
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Bank only upon his order, and he had never signed or re¬ 
quested the defendant to counter-sign a check payable to 
the order of the plaintiff. That no check could be drawn 
on the account except upon his signature. That in addi¬ 
tion to moneys received from these loans he deposited other 
moneys in the account for the construction of the three 
houses. That there is $34.00 on deposit in the account at 
this time. The defendant offered to show bv the testi- 
mony of this witness that all moneys deposited in the ac¬ 
count were used solely in the construction of the three 
houses, but on objection of counsel for the plaintiff, the 
Court excluded the testimony, to which ruling an excep¬ 
tion was dulv noted. 

On cross-examination George C. B urns testified in sub¬ 
stance that each of the*, houses was, eq uipped with the ma- 
Terials furnished bv the plaintiff and installed by McCutch- 

eon; that the money that was to build the houses 
70 on the lots in Silver Spring owned by him and Mr. 

Averv came from the Title and Investment Com- 
* 

pany of Maryland; that to secure the Title and Investment 
Company of Maryland the defendant went surety on his 
bond; that in order to secure the defendant against lia¬ 
bility on the bond, they demanded and he accepted joint 
control of all monevs that came from the Title and Invest- 
ment Company of Maryland, and all money that came from 
the Title and Investment Company was deposited in the 
joint account in his and the defendant’s name at the Lib- 
ertv National Bank; that before some of the monev went into 
the Libertv National Bank, he and the defendant on two or 
three occasions directed the payment of the money to the Sil¬ 
ver Spring Building & Supply Company; that the orders 
directing the payment of the money in that manner were 
not similar to the one hereto appended as Exhibit A; that 
he does not recall any other order like the one hereto ap¬ 
pended as Exhibit Aj and it was not the practice of the 
defendant to accept Orders similar to that one; that the 
purpose of the order hereto appended as Exhibit A was 
that there would be direct payment out of the funds on 
deposit in the Liberty National Bank, and the defendant 
was to pay it when he presented the check; that he did not 
sign any other order for the Noland Company. 
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attorney from 
o appended as 
another power 
d Exhibit “E” 
hat F. Harold 


Thereupon the defendant called as a witness Pluma L. 
Douglass, who, being first duly swori|, testified that 

71 he is Superintendent in the Surety ^Department of 
the defendant company, and has beeh so employed 

since 1927, and that his duties consist of the supervision 
of the underwriting of all surety bonds, and the handling 
of claims arising on surety bonds, and the transaction of 
all matters relating to surety bonds, including the direc¬ 
tion of agents in underwriting. That on j&pril 19, 1928, 
George H. Price did not hold any power of 
the defendant company, except those herel] 

Exhibits “D” and “E”, and never held 
until October 31, 1929, when the one marke 
was cancelled and a new one issued. Tj 
Deland held no power of attorney whatever from the de- / 
fendant until October 31, 1929. That George H. Price 
signed the defendant’s name to the said oifder without its 
knowledge or consent, and the fact that he had signed its 
name to the order did not come to the attention of the de¬ 
fendant company until after the filing of this action, and 
he did not see the order which had been signed until the 
trial of the case when he saw it in court. That at no tim 
until the filing of this suit did the office of the defendant 
company at Newark, New Jersey, receive a claim from the 
plaintiff for the payment of the material involved in this 
action. That the letters of May 11, 1928, jand August 13, 
1928, hereto appended as Exhibits “B” aijd “C”, respec¬ 
tively, were never received at the defendant’s office, and 
the fact of their existence was unknown to him until he 
saw them in connection with the preparation of the de¬ 
fense to this action in the office of Rober|t C. Handwerk, 
one of the attorneys for the defendant, on January 7, 1932. 
That the entire file of all papers relating tp the completion 
bond on which the defendant appeared as surety in con¬ 
nection with the construction of the three houses in 

72 Silver Spring, was kept in one folded bound together 
with a paper fastener. The witness produced the 

entire folder and withdrew several papers therefrom to 
demonstrate how they were fastened theifein, and it was 
shown that all papers withdrawn therefropi contained two 
holes at the top used to fasten them therein. Thereupon 
it was shown that the said letters of M^y 11, 1928, and 

4—5731a 
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August 13, 1928, contained no such evidence of having- 
been in the folder, and the witness testified that neither 
originals nor copies of said letters were ever therein. That 
at no time either at or before George H. Price signed the 
said paper did he or anybody else communicate with the 
office of the defendant at Newark, New Jersey, or any duly 
authorized officer or agent of the company about the mat¬ 
ter. That no authoritvL.w as ever gi v^n e ither to George H. 
Price or F Harold Deland or any other person to sign the 
r \AfcmHwmip to the ordeTTnelffioned, or to any other 
similar order. 

On cross-examination the witness testified in substance 
that the first time he saw the order hereto appended as 
Exhibit A was in the court room at the trial; that he saw 
a copy of it attached to the pleadings in the case when they 
were first served on him; that he never asked counsel for 
the plaintiff to see the original; that he does not recall hav¬ 
ing talked with Mr. Hinton over the telephone about it; that 
in the defendant’s organization the practice is that all mat¬ 
ters pertaining to the Bonding Department go through his 
hands; and he was acquainted with the Price Company and 
was in a position to know more about this business than 
other employees of the defendant; that the purpose of the 
joint control of the account in the Liberty National Bank 
was to protect the defendant against liability on the bond 
to the Title and Investment Company of Maryland; that 
he approved the taking of joint control by the defendant 
in every instance though he did not recall that he had done 
so specifically in this case; that on May 5, 1931, the defend¬ 
ant sent notice to the Clerk of the Supreme Court of 
73 the District of Columbia that the power of attorney 
to George H. Price and M. Loretta Mullikin had been 
canceled as of October 31, 1929. 

Copy of the notice was offered by the plaintiff and re¬ 
ceived in evidence. 

He further testified that the defendant did not know there 
was a power of attorney on file in the Clerk’s Office until 
the date of that notification or shortly before; that the copy 
of the power of attorney was filed by the George H. Price 
Company and the defendant never knew it was filed; that 
the defendant gave their agents certified copies of their 
power of attorney so that they might attach a certified copy 
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to various bonds that they executed, and unknown to the 
defendant, the George H. Price Company filpd one of these 
certified copies in the Clerk’s Office; that he jhas been a law¬ 
yer since 1923, and has been connected with the defendant 
in the Surety Department since 1927. 

Thereupon the plaintiff called as a witness Robert C. 

Handwerk, who, being first duly sworn, testified in substance 

on direct examination that he is one of thb attornevs for 

* 

the defendant; that on Monday, January 4,1932, about noon, 
he was called on the telephone by Walter McCutcheon; that 
Mr. McCutcheon invited him to come to his| office, and that 
while enroute to Mr. McCutcheon’s office h$ met Arthur J. 
Hilland, one of the attorneys for the defendjant surety com¬ 
pany, who accompanied him to Mr. McCutchpon’s office; that 
a conversation took place between Mr. McCfitcheon, Mr. Hil¬ 
land, and himself, in Mr. McCutcheon’s office, no other per¬ 
son being present. Upon questioning by M[r. Hilland as to 
whether or not Mr. McCutcheon had made k statement that 
he had certain papers and evidence in the lower left-hand 
corner of his desk drawer which ^ould absolutely 
74 win the defendant’s case, provided the defendant 
company was willing to pay to him (McCutcheon) 
$500.00, the witness testified that Mr. McCutcheon did make 
such a statement. That Mr. McCutcheon (exhibited to Mr. 
Hilland and him an adding machine tape on ,which were item¬ 
ized a number of figures totaling $20,759.46, stating it rep¬ 
resented payments he had made to the plaintiff for mate¬ 
rial he had purchased, and also a piece of paper contain¬ 
ing the letterhead of Walter McCutcheon on which were 
written figures indicating that the total claim of the plain¬ 
tiff, with interest, would amount to approximately $1,500.00, 
and stated that by paying him $500.00 the defendant could 
save approximately $1,000.00. That Mr. McCutcheon stated 
that he needed some new office furniture) and that “baby 
needed a new pair of shoes”, and that if they were willing 
to “play ball” with him, he would produde evidence which 
would absolutely defeat the plaintiff’s case. That when his 
proposition was not accepted he tore up the white sheet of 
paper, crumpled the adding machine tap^, and threw both 
in his wastebasket, stating that those papers wouldn’t do 
anybody any good. After that occurrence! Mr. Hilland and 
the witness left the office. That evening he had a colored 
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man purchase the trash in the building and he and Mr. Hil- 

land went through the trash and found the papers which had 

been torn and crumpled up and thrown away by Mr. Mc- 

Cutcheon that day, both of which were in evidence. That in 

the same trash they also found the two mutilated promissory 

notes, signed by Walter McCutcheon and made payable to 

the plaintiff,, both of which were in evidence. That the next 

day Mr. McCutcheon called him on the telephone and asked 

him whether the defendant would pay him $500.00 for his 

testimonv. Witness testified that in the afternoon 
* 

75 of the next dav Mr. McCutcheon made to him the fol- 
lowing statement over the telephone— 44 1 can show 

you how you could beat the case. See what disposition they 

are in to settle and I will talk to you. You don’t think I will 

expose my hand until I see what disposition they are to talk 

business.” Then he also made the following statement: 44 I 

got testimony that would guarantee that your client will 

win.” That when the witness asked Mr. McCutcheon over 

the ’phone the following question: “You want us to pay 

you $500.00 for it?” Mr. McCutcheon answered, “Abso- 

lutelv”. That the witness asked him to tell him what he 
*> 

had in mind. That Mr. McCutcheon said: 44 1 am not going 
to. I would be a sap to do that.” Mr. McCutcheon also 
said, 44 1 think you are pulling a boner.” That the follow¬ 
ing day Mr. McCutcheon attempted to have a conversation 
with him at the court house in regard to the sale of his tes¬ 
timonv. That before the trial of the case Mr. McCutcheon 
* 

endeavored to talk to him in the corridors of the court house. 
That he was associated with the late Edwin L. Wilson, who 
was attornev for the defendant when this action was first 
brought. That Mr. Wilson obtained the duplicate original 
of the letter of May 11, 1928, hereto appended as Exhibit 
44 B”, from F. Harold Deland. That he made diligent ef¬ 
fort to locate F. Harold Deland before the trial to obtain 
other records in his file, but was unable to locate him. 

Upon cross-examination, the witness testified that he be¬ 
lieved it was not his duty to advise Mr. McCutcheon that he 
was doing wrong, and also that it was not his duty to advise 
counsel for plaintiff company of the attempt of Mr. Mc¬ 
Cutcheon to sell his testimony. That Mr. McCutcheon knew 
what he was doing. That at no time did counsel for 

76 the defendant company accept the proposition, nor 
make an attempt to accept same. 
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Statements identified as the statements rendered bv the 
plaintiff to Walter McCutcheon, covering hjis account be¬ 
ginning with the statement of April 1,1928, apd ending with 
the statement of December 1, 1930, were ojffered and re¬ 
ceived in evidence. The statements in subs 
follows: 


tance were as 


Statement of April 1, 1928: 

Balance March 1. 

March sales. 

March credits. 

Balance. 


No balance 
$561.09 
.33 
560.76 


Statement of June 1, 1928: 

Balance May 1. 

May sales. 

May credits. 

Balance. 


$1,224.35 

2,375.38 

1,142.82 

2,456.91 


Statement of July 1, 1928: 

Balance June 1. 

June sales. 

June credits. 

Balance. 

Statement of August 1, 1928: 

Balance July 1. 

July sales. 

July credits. 

Balance. 


$2,456.91 

679.52 

500.00 

2,636.43 


$2,636.43 

627.68 

100.00 

3,164.11 


Statement of October 1, 1928: 


Balance September 1. 

77 

September sales. 

... $3,328.34 

.... 1,320.42 

September credits. 

... 505.95 

Balance. 

.... 4,142.81 

Statement of November 1, 1928: 
Balance October 1. 

_ $4,142.81 

October sales. 

_ 1,031.36 

October credits. 

_ 1 * 000.00 

Balance. 

.... 4*680.12 




























54 


NEW JEKSEY FIDELITY & PLATE GLASS 


Statement of December 1, 1928: 

Balance November 1. ... $4,680.12 

November sales.. 1,396.02 

November credits.. 1,900.00 

Balance. 4,176.14 

Statement of January 1, 1929: 

Balance December 1. $4,176.14 

December sales... 1,799.70 

December credits.. 1,850.00 

Balance. 4,125.84 

Statement of March 1, 1929: 

Balance February 1. .. J. $3,635.89 

February’ sales. 363.59 

February credits. 596.00 

Balance. ; . 3,403.48 

Statement of April 1, 1929: 

Balance March 1. : . $3,403.48 

March sales. 16.87 

March credits. None 

Balance. $3,420.35 

Statement of May 1, 1929: 

78 

Balance April 1. $3,420.35 

April sales. 988.91 

April credits. None 

Balance. 4,409.26 

Statement of June 1, 1929: 

Balance May 1... $4,409.26 

May sales. 2,493.72 

May credits. 3,200.00 

Balance. 3,702.98 

Statement of July 1, 1929: 

Balance June 1. i . $3,702.98 

June sales. 121.10 

June credits. None 

Balance. 3,824.08 
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Statement of August 1, 1929: 

Balance July 1. 

I 

_ $3,824 08 

July sales. 

. .. None 

July credits. 

. -.. None 

Balance. 

_ 3,824 08 

Statement of September 1, 1929: 

Balance August 1. 

August sales. 

August credits. 

Balance. 

.J... $3,824.08 
.j... 1,111.74 

.j... 1,156.38 

.... 3,779.44 

Statement of October 1, 1929: 

Balance September 1. 

_ $3,779.44 

September sales. 

September credits. 

Balance. 

79 Statement of December 1, 1929: 

Balance November 1. 

j... 595.54 
.... 200.00 

j... 4,174.98 

1 

.... $4,280.46 

November sales. 

_ 173.27 

November credits. 

_ 636.00 

Balance. 

_ 3,817.73 

i 

Statement of January 1,1930: 

Balance December 1. 

December sales.. 

December credits. 

_ $3,817.73 

65.58 
.... None 

Balance.. 

_ 3,883.31 

Statement of February 1, 1930: j 

Balance January 1.. 

January sales... 

January credits.j. 

Balance.j. 

Statement of June 1, 1930: 

Balance May 1. 

.... $3,883.31 
113.36 
.... None 

.... 3,996.67 

,... $4,103.85 

May sales. 

'285.58 

May credits.1. 

Balance.».. . 

128.48 
.... 4,260.95 
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Statement of July 1, 1930: 

Balance June 1.I. $4,260.95 

June sales. 566.58 

June credits. 18.00 

Balance.I. 4,809.53 

Statement of August 1, 1930: 

Balance July 1.I. $4,809.53 

80 

July sales. None 

July credits. 724.00 

Balance.i. 4,085.53 

Statement of November 1, 1930: 

Balance October 1. i . $4,132.68 

October sales. 825.44 

October credits. 188.00 

Balance.i. 4,770.12 

Statement of December 1, 1930: 

Balance November 1. ... $4,770.12 

November sales. 127.77 

November credits. 300.00 

Balance. 4,597.89 


Additional statements of December 1, 1930, show balance 
on November 1 of $1,376.50, and purchase on November 26th 
in the amount of $44.73. 

Checks identified by the plaintiff’s witness, Walter Mc- 
Cutcheon, as being checks he executed and paid to the plain¬ 
tiff on account of material purchased by him, were offered 
and received in evidence as follows: May 28, 1929, $500.00; 
June 21, 1929, $51.38; August 31, 1929, $600.00; November 
12, 1929, $600.00, and January 29, 1930, $50.00. The paper 
identified by the plaintiff’s witness, Walter Mc- 
81 Cutcheon, as being the paper on which he wrote cer¬ 
tain figures in connection with the proposition he 
made to counsel for the defendant to sell certain evidence 
in his possession to them, was offered and received in evi¬ 
dence. One side of the paper contained the letterhead of the 



















McCutcheon Engineering* Company, and on t)ie reverse side 
the figures 1200 appeared, to which was added 300, making a 
total of $1,500 from which the amount of $500.00 was sub¬ 
tracted, leaving a balance of $1,000, all in the handwriting of 
Walter McCutcheon, and also in his handwriting interest on 
$1,200.00 for four years had been calculated in the sum of 
$288.00. The paper appeared to have beep torn in four 
places, was crumpled up and otherwise mutilated, and had 
been mended with transparent mending tisshe. 

The adding machine tape identified by j the plaintiff’s 
witness, Walter McCutcheon, was also offered and received 
in evidence. The tape contained approximately forty-one 
separate amounts totaling $20,759.46. The adding ma¬ 
chine tape was in a crumpled and otherwise mutilated 
condition. An item thereon of $1,200.00 and other items 
in various amounts, which he testified represented amounts 
paid by him to the plaintiff did not appear in the sum¬ 
mary of the plaintiff’s records received in evidence as 
aforesaid. Three promissory notes dated July 13, 1929, 
each for $200.00, signed by the plaintiff’s fitness, Walter 
McCutcheon, and payable to the plaintiff in one, two and 
three months respectively, were offered and received in 
evidence. Two of the notes were torn and mutilated and 
had been mended with transparent mending tissue. Each 
note was marked paid, and the note for thjree months had 
a memorandum on its face showing that it was paid 
82 by check dated November 12, 1929, for $600.00. The 
contract between the Averv-Burns Construction Com- 
pany and Walter McCutcheon, identified by the latter as 
the heating sub-contract between them, was offered and 
received in evidence. The contract provided that Walter 
McCutcheon should furnish all labor and material called 
for by the plans and specifications for the three houses, 
and furnish apparatus complete for $1,90().00, each house 
to be paid for as completed in equal amounts. 

Thereupon the defendant rested, and the blaintiff offered 
no evidence in rebuttal. 

Thereupon counsel for the defendant renewed the mo¬ 
tion for a directed verdict made at the close of the plain¬ 
tiff’s case, on the same grounds therein stated, and coun¬ 
sel for the plaintiff likewise moved the cqurt to direct a 
verdict for the plaintiff. Whereupon couiisel for the de¬ 
fendant, with leave of court, withdrew the defendant’s mo- 
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tion for a directed verdict, and moved the court to require 
the plaintiff to elect as to which count or counts they 
wished to proceed to the jury upon, upon the ground that 
the several counts of the declaration were inconsisent with 
one another, which motion was overruled and an excep¬ 
tion dulv noted. 

* 

Thereupon counsel for the defendant prayed the court to 
instruct the jury, among other things, as follows: 

Prayer No. 4.—The Court instructs the jury that the bur¬ 
den of proof is upon the plaintiff to show delivery of 
heating material to Walter McCutcheon at Lots 5-6-7, 
Square No. 12, Smith’s 3rd Addition to Silver Spring, 
Maryland, of the value of $1,200, and to further show that 
it has not been paid by Walter McCutcheon for the ma¬ 
terial. 

Prayer No. 5.—The Court instructs the jury that under 
the power of attorney from the defendant to George 
S3 H. Price there was neither actual nor implied au¬ 
thority in said George H. Price to sign the defend¬ 
ant’s name to the paper writing relied upon by the plaintiff 
either as guarantor, purchaser, promissor or acceptor or 
to otherwise personally bind the defendant by said paper 
writing. 

Prayer No. 6.—The Court instructs the jury that if they 
find from the evidence that the plaintiff’s officers, agents 
and employees failed to ascertain the authority of George 
H. Price and made no reasonable effort to learn such au¬ 
thority, they must find for the defendant. 

Prayer No. 7.—The Court instructs the jury that the 
words “attorney in fact” constituted notice to the plain¬ 
tiff’s officers, agents and employees that George H. Price 
had only a limited authority and it was their dutv to in- 

» V •! 

vestigate and determine for themselves the extent of that 
authority; that the plaintiff’s officers, agents, and em¬ 
ployees could not rely upon any statements or representa¬ 
tions made bv George II. Price or F. Harold Deland as 
to the extent of their authority or the authority of either 
of them, and in dealing with said George H. Price and F. 
Harold Deland without making a further inquiry the plain¬ 
tiff acted at its own peril and the defendant is not bound, 

and vour verdict must be for the defendant. 

•/ 

Prayer No. 9.—The jury is instructed as a matter of law 
that if they find from the evidence that the unauthorized 
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I 

act of George H. Price was not ratified or [ approved by 
duly authorized officers, agents and employees of the de¬ 
fendant company, your verdict must be for the defendant. 
Prayer No. 10.—The Court instructs the jury that George 
H. Price Company, Inc., had no authority to and 

84 could not in any way ratify the unauthorized act of 
George H. Price, and unless you find t)iat the letters 

dated May 11, 1928, and August 13, 1928, sfent to the de¬ 
fendant in care of the George H. Price Company were 
forwarded to the duly authorized officers, agents and em¬ 
ployees of the defendant company and actually came to 
the attention of such officers, agents or eniployees at or 
about the time of their respective dates, afid unless you 
further find that such officers, agents and employees then 
had full knowledge of all the facts and circumstances sur¬ 
rounding the signing of the defendant’s naijne to the said 
paper writing by the said George H. Price, your verdict 
must be for the defendant. 

Prayer No. 11.—The jury is instructed that unless they 
find that the unauthorized act of George H. Price came to the 
attention of duly authorized officers, agents and employees 
of the defendant company and that such officers, agents and 
employees were fully informed of all the facets and circum¬ 
stances surrounding the commission of such unauthorized 
acts by George H. Price, they must find thajt there was no 
ratification or approval thereof. j 

Prayer No. 13.—The Court instructs the jury that even 
if thev find from the evidence that the defendant did 
guarantee payment of said material, their verdict must 
be for the defendant unless they further find from the evi¬ 
dence that the plaintiff notified the defendant of the ac¬ 
ceptance of said guaranty. | 

Prayer No. 14.—The Court instructs you that a party to 
a cause calling a person as a witness does, by making such 
person his witness, vouch for the credibility bf such witness. 

Prayer No. 15.—The Court instructs the jury that, 

85 if you find from the evidence that thb paper writing 

relied upon by the plaintiff was prepared by the plain¬ 
tiff \s agents or employees, you must construe it strictly and 
against the plaintiff; that is, if you find it is susceptible of 
two interpretations you must accept and givb it the interpre¬ 
tation and construction that is most favorable to the 
defendant. ! 
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Each and all of the foregoing prayers were denied and 
exceptions duly noted. 

In the course of argument to the jury by counsel for the 
defendant, the court ruled that there was no evidence that 
the act of George H. Price, if unauthorized, was ever ratified 
by the defendant; that ratification was not in issue, and the 
court refused to permit counsel for defendant to argue that 
there had been no ratification bv the defendant. 

The court instructed the jury as follows: 


44 Instruction . 

“This is an action by the Noland Company, a corporation, 
as plaintiff, against the New Jersey Fidelity and Plate Glass 
Insurance Company, likewise a corporation, defendant, 
wherein the plaintiff seeks to recover from the defendant 
the sum of $1,200, together with interest thereon from the 
10th day of May, 1928. The plaintiff states its claim in its 
declaration in three separate counts. 

“The first count charges that the plaintiff between the 
19th and 30th days of April, 1928, did furnish and supply 
certain heating materials to one Walter McCutcheon to the 
value of $1,200 at the instance and request of the Avery- 
Burns Construction Company, and for which the Construc¬ 
tion Company agreed to pay on or before the 10th of the 
month following date of delivery, and that the defendant, 
New Jersey Fidelity and Plate Glass Insurance Company, 
guaranteed the payment of said $1,200. It is alleged in this 
count that the Avery-Burns Construction Company 
86 wholly failed to pay said sum although requested so 
to do and that the defendant had notice of its failure 
to pay and that the New Jersey Fidelity and Plate Glass 
Insurance Company has failed to pay this amount to the 
plaintiff in accordance with its guarantee. 

4 4 The second count charges that between the 19th and 30th 
days of April, 1928, the plaintiff furnishejl and supplied 
certain heating materials to the value of $1,200 to one Walter 
McCutcheon at the special instance and request of the Avery- 
Burns Construction Company and the defendant herein, the 
New Jersey Fidelity and Plate Glass Insurance Company, 
for which they promised and agreed to pay on or before the 
10th day of the month following date of delivery. It is 
further alleged that the Avery-Burns Construction Company 
and the New Jersey Fidelity and Plate Glass Insurance 



INSURANCE CO. VS. NOLAND COMPANY. 61 

Company, and each of them, wholly failed and still fail to 
pay for this material. 

4 ‘The third count of the declaration charge's that between 
the 19th and 30th days of April, 1928, the plaiiitiff furnished 
and supplied said heating materials to onje Walter Mc- 
Cutcheon to the value of $1,200 at the instance and request 
of the Avery-Burns Construction Company] and that the 
Construction Company gave an order upon the defendant, 
the New Jersey Fidelity and Plate Glass Insurance Com¬ 
pany, to pay the said sum of $1,200 on the lOtji of the month 
following date of delivery, and that this order |was presented 
to and accepted by the defendant, New Jersey Fidelity and 
Plate Glass Insurance Company. It is alleged that the de¬ 
fendant company since the acceptance of the order has had 
funds or credits of the Avery-Burns Construction Company 
in its possession and under its control with which to pay the 

order and that the defendant whollv failed and still fails to 

•/ 

pay the same although requested so to do. 

“The defendant, the New Jersey Fidelity ajid Plate Glass 
Insurance Company, for its plea to this declaration, 
87 and each count thereof, denies that it guaranteed the 
payment of the account as charged in the declara¬ 
tion, and denies that it requested or contracted with the 
plaintiff to furnish materials to one Walter ^IcCutcheon as 
claimed in the second count of the declaration, and also 
denies that it accepted the order of the Ave::y-Burns Con¬ 
struction Company to pay this amount of $1,200 to the 
Noland Company out of the funds of the defendant, the 
New Jersey Fidelity and Plate Glass Insurance Company, 
on the 10th of the month following date of delivery of such 
materials. 

The defendant by its plea further alleges that the de¬ 
fendant company became surety upon a bond of the Avery- 
Burns Construction Company to protect the Title and In¬ 
vestment Company of Maryland for a loan which said 
Title and Investment Company agreed to find did make 
upon the property at Silver Spring for the purpose of 
constructing certain buildings thereon and i only for that 
purpose; that the construction of the buildings was started 
by the Avery-Burns Construction Company and as the 
money became due from said loan in installments accord¬ 
ing to the progress of the buildings, the Title and Invest¬ 
ment Company of Maryland advanced the money to the 
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/ I Avery-Burns Construction Company and the same was 
I / placed in bank under the joint control of the Avery-Burns 
I / Construction Company and the defendant, the New Jersey 
y I Fidelity and Plate Glass Insurance Company. It is fur¬ 
ther alleged that no part of these funds were or could bo 
paid out except upon the order of the Avery-Burns Con¬ 
struction Company in and about the construction of the 
buildings and as the work progressed thereon; and that 
the defendant, New Jersev Fidelitv and Plate Glass Insur- 
ance Company, had no interest in and to the fund except to 
see that it was properly distributed, and could and did 
only distribute said funds upon the order of the Avery- 
Burns Construction Company as work was performed and 
materials furnished in and about the construction 

88 of the buildings. 

“It is further 1 alleged in the plea that the Avery- 
Burns Construction Company as a contractor defaulted 
and discontinued building operations and that, under the 
terms of its agreement, the Title and Investment Company 
of Maryland ceased its payments under the building con¬ 
tract, it having paid in full according to said contract at 

the time of the default of the Averv-Burns Construction 

* 

Company, and that at the time of the demand of the plain¬ 
tiff company there were no funds in said account out of 
which the plaintiff’s claim could have been paid, and that 
defendant’s liability under its bond only ran to the Title 
and Investment Companv of Marvland. 

89 “Instruction. 

“Before the plaintiff is entitled to recover it must estab¬ 
lish to your satisfaction by a preponderance of the evi¬ 
dence at least one of the counts of the declaration, that is 
to say, it must establish by a preponderance of the evi¬ 
dence that either these materials to the value of $1200 were 
supplied and delivered to one Walter McCutcheon at the 
instance and request of the Avery-Burns Construction 
Company and that payment therefor was guaranteed by 
the defendant on or before the 10th day of the month fol¬ 
lowing date of delivery, and that the Avery-Burns Con¬ 
struction Company failed and refuses to pay for the same 
as alleged in the first count of the declaration; or that these 
materials were delivered to Walter McCutcheon at the 
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special instance and request of the Avery-Burns Construc¬ 
tion Company and the defendant, the New Jersey Fidelity 
and Plate Glass Insurance Company, and that neither the 
Avery-Burns Construction Company nor the New Jersey 
Fidelity and Plate Glass Insurance Company have paid for 
the same as charged in the second count of th$ declaration; 
or that at the instance and request of the Avery-Burns 
Construction — the plaintiff furnished and supplied mate¬ 
rials to the value of $1200 to Walter McCutcheon for which 
the Avery-Burns Construction Company gave to the plaintiff 
an order upon the defendant, the New Jersey Fidelity and 
Plate Glass Insurance Company, to pay said sum, and 
that said order was accepted by said defendant, the New 
Jersey Fidelity and Plate Glass Insurance Company, and 
that said defendant wholly failed and still fa|ls to pay the 
same as charged in the third count of the declaration. 

“The Court instructs the jury that the burden of proof 
is upon the plaintiff to show by a fair preponderance of 
the evidence the delivery of the heating material to Walter 
McCutcheon, as called for by the written instrument re¬ 
ferred to as Exhibit One, at Lots 5, 6 and 7, Square No. 12 
Smith’s 3rd Addition to Silver Spring Maple Lane 
90 to the amount of $1200 and to further show that 
neither Walter McCutcheon, nor the Avery-Burns 
Construction Company, nor any one on their behalf has 
paid for such material. 

“Instruction. 

“The Court instructs the jury that witnesses may be im¬ 
peached by a showing that they have made statements at 
other times and places materially different frcjm their testi¬ 
mony on the witness stand. And the jury ntiay disregard 
the testimony of any witness or witnesses wl^o are shown, 
to their satisfaction, to have wilfully made statements at 
other times and places materially in conflict with their 
testimony on the witness stand in this caie. But this 
testimony to impeach the witness is for th^ purpose of 
showing such witness to be unworthy of credit, and must 
be considered by the jury for that purpose only. The jury 
have the right in passing upon the credibility of such a wit¬ 
ness to take into consideration such impeachment in de¬ 
termining the value or want of value of the testimony of 
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such witness in connection with all other facts and circum¬ 
stances in evidence. 


“ Instruction . 

“The defendant here is a corporation and acts only 
through its dulv authorized officers and agents. The Court 
instructs you as a matter of law that before a principal can 
be bound for the acts of its agents, it must be shown by the 
party asserting such agency that the principal authorized 
such agent to act for it and in its behalf, and that such 
agent carried out the business of his principal and within 
the scope of his authority as such agent, otherwise the 
principal is not bound by the acts of the agent. 

“A person dealing with one known to be an agent, or 
claiming to be such, is bound at his peril to see that the 
agent has authority to bind his principal in such transac¬ 
tion, or that the agent is acting within the scope of his 
apparent authority. 

91 “So in this case the burden is upon the plaintiff to 
establish by a preponderance of the evidence that 
one George H. Price, who signed the so-called written in¬ 
strument, marked as Plaintiff’s Exhibit No. 1, was the 
agent of the defendant, the New Jersey Fidelity and Plate 
Glass Insurance Company, and that such defendant au¬ 
thorized him to act for it and in its behalf, and that he had 
authority to sign such written instrument on behalf of the 
defendant. 


“Defendant’s Prayer No. 8. 

“The Court instructs the jury that the burden of proof 
is upon the plaintiff to show either the express or implied 
authoritv of George H. Price to bind the defendant as 
guarantor, purchaser, promissor or acceptor, and the jury 
should not consider further evidence unless thev find that 
said George H. Price had such authority. 

“ Instruction . 

“As to whether or not George H. Price was the agent of 
the defendant, as plaintiff claims, and acting for him, that 
is a question of fact which you are to determine from all 
the facts and circumstances in the case. This fact is not 
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alone to be determined by the actual contract between the 
parties as to whom it is sought to establish t|he relation of 
jirincipal and agent but that should be considered with all 
the facts and circumstances which in additiob bear thereon. 
The question of the agency of George H. Price in this case 
is to be determined by the jury from all the evidence relat¬ 
ing to the transacting of the business and all the facts and 
circumstances connected with the same, both as between 
the defendant, New Jersey Fidelity and Plate Glass In¬ 
surance Company, and George H. Price an4 between said 
defendant, New Jersey Fidelity and Plate Gjass Insurance 
Company and George H. Price and the Avery-Burns Con¬ 
struction Company and the Noland Company and 
92 others dealing with them. 

“Defendant’s Prayer No. 12. 


“The Court instructs the jury that if they find from the 
evidence that George H. Price as the agenj: of defendant 
did not guarantee payment of, purchase, or promise to pay 
for or accept the order of Avery-Burns Construction Com¬ 
pany for payment out of the defendant’s own funds, their 
verdict must be for the defendant. 

“Instruction. 


“By ‘preponderance of evidence’ is not meant the mere 
greater number of witnesses upon the one side or the other, 
but that evidence which is most convincing ahd satisfactory 
to the minds of the jurors. In determining ijpon which side 
the preponderance of the evidence is, the ljury may take 
into consideration the opportunities of tile several wit¬ 
nesses for seeing and knowing the things about which thev 
testify; their conduct and demeanor while testifying; their 
interest, if any, or want or interest, if any, jin the result of 
the suit; the probability or improbability bf the truth of 
their several statements, in view of all the j other evidence 
and other facts and circumstances appearing upon the 
trial; and from all the circumstances determine the weight 
or preponderance of the evidence. The jury are the sole 
judges of the facts and it is your special province to judge 
of the credibility of the witnesses and thp weight to be 
given to their testimony. ! 

5—5731a 
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“ Defendant’s Prayer No. 16. 

“The Court instructs you that if you believe any witness 
has wilfully testified falsely to any material fact, you may 
disregard all or any part of the testimony of such witness. 

93 “Plaintiff’s Prayer No. 1. 

“If the jury believes from the evidence that the defend¬ 
ant, Surety Company, signed the paper of April 19, 1928 
and that its intention when signing it was to see to the pay¬ 
ment for goods furnished by the plaintiff to the extent of 
$1200, that pursuant to said paper the plaintiff furnished 
goods of the value of $1200, then their verdict should be for 
the plaintiff for $1200 and interest thereon from the date 
as claimed in the declaration. 

“ Instruction. 

“This written instrument which has been read in evidence 
and designated as Plaintiff’s Exhibit No. 1, and which I have 
referred to, reads as follows : 

Noland Company, Incorporated. 

General Office: Newport News, Va. 

"Wholesale Plumbing, Heating, & Mill Supplies. 

Washington, D. C., April 19, 1928. 

Deliver to Walter McCutcheon, Steamfitter for house No. 
— Smiths 3rd Add. to Silver Spring Maple Lane, Lot No-. 
5-6-7, Square No. 12, of which I am the Owners, Heating- 
Materials, etc., to the amount of Twelve hundred Dollars, 
$1,200, and which I or we promise to pay as follows: 10th 
of month following date of delivery. 

(Signed) AVERY-BURNS CONST. CO., INC. 

Approved. 

GEORGE C. BURNS. 

94 Witness: 

Accepted. 

NEW JERSEY FIDELITY & PLATE 
GLASS INS. COMPANY, 

Bv GEORGE H. PRICE, 

Attorney-in-Fact. 
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“The defendant claims that the word ‘accepted’ me.ans 
and was intended by the parties to mean that) 1 the defendant 
simply, through its agent, accepted the ordeb to be payable 
out of the joint account over which the Avery-Burns Con¬ 
struction Company had control to the extent of saying or 
deciding what money should be paid and to \ihom, and that 
it was not to be paid out of the funds of the defendant. 

“It is for the jury to determine from all the facts and 
circumstances just what meaning the parties intended to 
attach to the word ‘accepted’ and in determining this ques¬ 
tion you may consider conversations, if an^, had between 
the parties signing the instrument; the demands, if any, 
made by the plaintiff through its agents; whether the con¬ 
struction of the buildings had so far progressed as to re¬ 
quire the immediate installation of the heating plant; what 
efforts, if any, had been made to obtain materials for the 
heating plant; and all the surrounding circutnstances prop¬ 
erly applicable to the situation as it existed ^t the time this 
written instrument was signed and all othef facts and cir¬ 
cumstances that will enable you to arrive at fhe intention of 
the parties and the meaning they gave or intended to give 
to this word ‘ accepted. ’ j 

“j Defendant’s Prayer No. 2. j 

‘ ‘ The court instructs the jury that there i$ no liability on 
the part of the defendant to the plaintiff uncjer or by virtue 
of the completion bond the defendant executed in 
95 favor of the Title and Investment Company of Mary¬ 
land, and that the defendant is not liable to the plain¬ 
tiff at all and their verdict must be for the defendant 
unless they find either that the word ‘accepted’ appearing on 
the order of the Avery-Burns Construction Company for 
the material guaranteed payment of the sumjof $1,200 out of 
its own funds, or that the word ‘accepted’ ^as used by the 
parties to mean and was by them intended tb mean that the 
Avery-Burns Construction Company and the defendant, 
New Jersey Fidelity and Plate Glass Insurance Company, 
were joint purchasers of the materials and cjrdered delivery 
thereof to Walter McCutcheon; or that the (word ‘accepted’ 
was used by the parties to mean and was intended by them 
to mean that the written instrument was an order drawn by 
the Avery-Burns Construction Company oil the defendant, 
New Jersey Fidelity and Plate Glass Insurance Company, 
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which the defendant agreed and promised to pay out of its 
own funds and signified such agreement and promise by the 
word ‘accepted’ written on such order. 

Defendant’s Prayer No. 3. 

“The Court instructs you that unless the plaintiff has 
shown and you believe by a fair preponderance of the evi¬ 
dence that the defendant by the word ‘accepted’ guaranteed 
payment of the sum of $1,200 out of its own funds or actually 
purchased and promised to pay for material of the value of 
$1,200 or agreed to accept the order of Avery-Burns Con¬ 
struction Company for payment out of its own funds, your 
verdict must be for the defendant.” 

96 The jury returned a verdict in favor of the plaintiff 
in the sum of $1,200.00, with interest from April 19, 

1928. 

Thereafter counsel for the defendant moved the court 
for a new trial and to arrest the judgment upon several 
grounds as shown by said motion which is included in the 
transcript of record. The motion was overruled and an 
exception duly noted, and judgment, which is also included 
in the transcript of record, was entered. Thereupon coun¬ 
sel for the defendant, in open court, noted an appeal to the 
Court of Appeals for the District of Columbia, and the 
court fixed the penalty of the supersedeas bond at $2,500.00, 
which bond, as shown by the transcript of record, was 
thereafter approved by the court and duly filed by the 
defendant. 

The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
the defendant. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court, before the jury retired to consider of 
its verdict, and because the matters and things herein¬ 
before recited are not matters of record, in order to make 
the same a part of the record herein, which is hereby or¬ 
dered, so that the defendant may have its case reviewed on 
appeal, the defendant, by its attorneys, moves the court to 
sign and seal this, its bill of exceptions, to have the same 
force and effect as if each and every one of said exceptions 
had been separately signed and sealed which motion is 
granted by the court; hnd thereupon the defendant tenders 
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this, its bill of exceptions, and requests the court to 

97 sign and seal the same, which is accordingly done, 

now for then, this 15th day of June, 1932. 

On April 29, 1932, counsel for the appellant, without the 
presence of counsel for the appellee, physically tendered 
the bill of exceptions to the trial judge in his chambers, and, 
thereafter, on the 14th day of May, 1932, op the hearing of 
the motion to strike the bill of exceptions from the record, 
the counsel for the appellant stated to tlje court that if 
there had not alreadv been a sufficient submission of the bill 
of exceptions he wanted it understood that it was now sub¬ 
mitted. 

0. R. LtJHRING, 

Approved. I J ustice . 

-• ! 

M. 85, P. —. j 

98 Exhibit “A”. 

Noland Company, Incorporated. 

General Office: Newport News, Va. 

Wholesale Plumbing, Heating, & Mill Supplies. 

Washington, D. 0., jVpril 19, 1928. 

Deliver to Walter McCutcheon, [Plumper]* Steamfitter 
for house No. — Smiths 3rd Add. to Silvjer Spring Maple 
Lane, Lot No/. 5-6-7, Square No. 12, of which I am the 
Owners, [Plumbing]* Heating Materials, etc., to the 
amount of Twelve hundred Dollars, $1,200, and which I 
or we promise to pay as follows: 10th of Month following 
date of deliverv. 

(Signed) AVERY-BURNS CONST. CO., INC. 

Approved. 

' GEORGE C. BURNS. j 

Witness: 

Accepted. 

NEW JERSEY FIDELITY & PLATE 
GLASS INS. CO., ' | 

Bv GEORGE W. PRICE, j 

Attorney-in-fact . 


[♦Words enclosed in brackets erased in copy.] 
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99 Exhibit “B’\ 

(Copy.) 

May 11,1928. 

Avery-Burns Construction Co., 

Silver Spring, Md. 

Gentlemen : 

Reference is made to your signed order dated April 19, 
authorizing us to deliver to Walter McCutcheon heating 
materials in the amount of $1200.00, for payment on the 
10th of the month following date of deliverv. 

According to our records delivery of all material covered 
by this order was made during the month of April, and in 
this connection the entire pavment of $1200.00 was due 
May 10. 

Will you kindly give the above your prompt attention and 
oblige. 

Yours very trulv, 

NOLAND COMPANY, INC. 
(S.) J. C. ALLEN, 

Cashier. 

JCA/a. 

cc. New Jersev Fidelitv & Plate Glass Ins. Co. 
cc. Walter McCutcheon. 

100 Exhibit “C”. 

Noland Company, Incorporated. 

General Office Newport News, Va. 

Wholesale Plumbing, Heating, k Mill Supplies. 

Washington, D. C., August 13, 1928. 

New Jersev Fidelitv k Plate Glass Ins. Co. v 
* * * 

c/o Geo. H. Price Company, 

Smith Building, 

Washington, D. C. 

Gentlemen : 

Reference is again made to your order dated April 19th, 
covering material delivered to Walter McCutchen for 
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Smith’s 3rd Addition to Silver Spring, in the amount of 

$ 1 , 200 . 00 . 

We would appreciate you advising us by return mail 
approximately when we may expect settlement of the above, 
as this account is now considerably past due, and we must 
insist that adjustment be made at an early date. 

Yours very truly, 

NOLAND COMjPANY, INC. 

(Sgd.) J. C. ALLEN, 

J. C. ALLEN, 

Cashier. 

JCA/a 
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Exhibit “D”. 
(Copy.) 


Liberty National Bank, 

Washington, D. C. 

Dear Sirs: 


February 4th, 1928. 


Geo. H. Price Co., Inc., Smith Building, your City, are 
general agents of this Company, and a§ such general 
agents, have caused to be executed in th^ name of this 
Company as surety, per power of attorney, a construction 
bond with Harvey Y. Avery, George C. Bhrns and Editi 
B. Trout of Washington, D. C., as principals, amount or 
said bond being Eighteen thousand five hundred dollars. \ ' 
It has been arranged that this Company as such surety! . 
shall have joint control over the funds to be employed ini 
the building construction, and it has also been arranged i 
with Harvey V. Avery, George C. Burns and Edith B. Trout! 
that these funds will be deposited in the Liberty National j 
Bank of Washington, D. C., in a joint account in their ] 
names and in the name of this Company, apd that no with-Zy 
drawal of moneys by Harvey Y. Avery, George C. Burns | 
and Edith B. Trout shall be made without the. authority of ft 
this Company. The consent and authority of this Company P 
shall be deemed to have been sufficiently evidenced by its l 
signature to all checks or orders for the withdrawal ol I 
funds, in the manner hereinafter provided, that is to sayivi 
We hereby authorize F. Harold Deland, Geo. H. Price, 
or M. L. Mullikin, any one of them, 
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1. To endorse for deposit and to deposit on our behalf 
to the aforesaid account, all checks drawn to the joint order 
of this Company and Harvey Y. Avery, George C. Burns 
and Edith B. Trout, and 

2. On behalf of this Company to sign all checks or orders 
for the withdrawal of monevs from said account. 

NEW JERSEY FIDELITY & PLATE 
GLASS INSURANCE COMPANY, 

(S.) By W. D. WARD, 

Vice-President. 

Attest: 

(S.) 0. K. CLINE, 

Asst. Secretary. 

We hereby confirm the above arrangement and consent 
that all moneys at any time on deposit in the joint account 
above mentioned shall be subject to the joint control of 
the New Jersey Fidelity & Plate Glass Insurance Com¬ 
pany and ourselves. 


102 Exhibit “E”. 

New Jersey Fidelity & Plate Glass Insurance Company, 

Newark, New Jersev. 

Certificate of the Appointment of Attorney-in-Fact. 

Know all men by these presents that the Executive Com¬ 
mittee of the Board of Directors of the New Jersev Fidelity 

* * 

& Plate Glass Insurance Company, a corporation duly 
organized and existing under the Laws of the State of 
New Jersey, and having its principal office in the City of 
Newark, hath made, constituted and appointed, and does 
by these presents make, constitute and appoint George II. 
Price and M. Loretta Mullikin, of Washington, District of 
Columbia, its true and lawful Attorneys-in-fact, to make, 
execute, seal and deliver for and on its behalf as surety, 
and as its act and deed any and all bonds of suretyship, 
the amount of any one bond not to exceed Two Hundred 
Thousand and 00/100 Dollars ($200,000.00), and such bonds 
or undertakings when executed by either one of the fore¬ 
going Attorneys-in-fact shall be as binding upon the said 
Company, as fully and amply, to all intents and purposes 
as if they had been signed by the President, sealed with 
the common seal of the Company and duly attested by its 



Secretary, hereby ratifying all the acts of said Attorneys- 
in-fact, pursuant to the power herein given. 

This Power of Attorney is made and executed pursuant 
to and by authority of the following By-Lajws adopted by 
the Board of Directors of the New Jersey Fidelity & Plate 
Glass Insurance Company, at a meeting djuly called and 
held on the 8th day of May, 1923, at the office of the Com¬ 
pany in Newark, New Jersey. 

Article III. Signing Policies, etc.—All policies, bonds, 
recognizances, stipulations and all underwriting undertak¬ 
ings shall be valid: (a) when signed by the President, or a 
Vice-President, or a Resident Vice-Presidenf:, as one repre¬ 
sentative of the Company, and the Secretary, or Assistant 
Secretary, or a Resident Assistant Secretary, or other duly 
authorized official or agent of the Company as the other 
representative of the Company, or (b) wh$n executed by 
an Attorney-in-fact. 

Article V. Executive Committee.—The Executive Com¬ 
mittee shall generally exercise the full power of the Board 
not herein or by resolution otherwise provided for. They 
shall have authority to appoint Assistant Secretaries, Resi¬ 
dent Vice-Presidents, Resident Secretaries, Resident As¬ 
sistant Secretaries and Attorneys-in-fact, apd to give such 
appointees full power and authority to sigh and seal, with 
the Company’s seal where required, all policies, bonds, 
recognizances, stipulations and all underwriting undertak¬ 
ings, and may at any time remove any such appointees and 
revoke the authority given them. 

In witness whereof the New Jersey Fidelity & Plate 
Glass Insurance Company has caused thes^ presents to be 
signed by its Vice-President and its corporate seal to be 
hereto affixed, duly attested by its Asst. Secretary, this 7th 
day of September, A. D. 1927. 

NEW JERSEY FIDELITY & PLATE 
GLASS INSURANCE bOMPANY, 

(S.) By VICTOR E. H. HOAGLA[ND, 

[corporate seal.] Vice-President. 

Cancelled. 

Attest: 

(S.) ROBT. A. FRASER, 

Asst. Secretary. 


6—5731 a 
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State of New Jersey, 

County of Essex, 

City of NetvarJc, ss: 

y 

On this 7th day of September, A. D. 1927, before me, the 
undersigned authority, personally came Victor E. H. Hoag- 
land, to me known, who, being by me duly sworn, did de¬ 
pose and say, that he resides in the City of East Orange, 
New Jersey; that he is the Vice-President of the New Jer¬ 
sey Fidelity & Plate Glass Insurance Company, a corpo¬ 
ration described in and which executed the above instru¬ 
ment ; that he knows the seal of said corporation; that the 
seal affixed to the said instrument is such corporate seal; 
that it was so affixed bv order of the Board of Directors 
of said corporation and that he signed his name thereto by 

lilcp rn*dpT 

(S.) ■ PAUL A. DONNELLY, 

[notarial seal.] Notary Public. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5731. New Jersev Fidelitv & Plate Glass Insurance 

* V 

Co., appellant, vs. Noland Company, a corporation. Court 
of Appeals, District of Columbia. Filed Jan. 30, 1932. 
Henry W. Hodges, Clerk. 
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Court of Appeals, Bfetrtcf of Columfita 


No. 5731. 


New Jersey Fidelity & Plate Glass Insurance 

Company, Appellant , j 


vs. 

Noland Company, Appellee . 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF FACTS. I 

In addition to the statement of facts sej out by the 
appellant in its brief, it may be stated tha|t the appel¬ 
lee, through its employee Allen, refused to deliver any 
material unless the appellant would accept the order 
which Allen presented to it. (r. 2S-29.) The appellant 
accepted the order through George H. Pricp, and there¬ 
after the materials were delivered. Tl|e appellant 
pleaded in defense of the suit that while it |accepted the 
order, it accepted it to be paid out of tl^e fund com¬ 
ing into its hands from the building loan (r. 11-12), 
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but on the trial of the ease it shifted its defense to deny 
that it had accepted the order or that its agents were 
authorized to accept it. It was shown by uncontra- 
dicated testimony that ample funds had come into the 
specified account out of which it claimed that the or¬ 
der was to be paid. 

Tiie arguments urged by the appellant are directed 
to several principles of law and will be so treated in 
this discussion by the appellee. The same points of law 
are directed to the admission and exclusion of evidence 
as well as to the instructions granted and denied bv the 
Court. The first of these grounds is devoted to the 
matter of agency which the appellant claims is not 
established. The second relates to the question of 
whether or not a burden rests upon the plaintiff to 
prove the details of all of its collateral accounts with 
the witness McCutcheon, and in the same connection the 
rules of law governing the application of payments on 
these accounts. The third concerns the theory upon 
which the value of the materials was established and 
the fourth relates to the matter of notice to the guar¬ 
antor. 

I. THE MATTER 0? AGENCY WAS NOT IN ISSUE 

IN THE ACTION. 

The pleas admit that the defendant “simply through 
its agent accepted the order, a copy of which is at¬ 
tached to the plaintiff’s pleadings.” (r. 9-13.) This 
admission is made in each of the three pleas filed by the 
appellant, and the appellant goes on to qualify its ac¬ 
ceptance by stating that the money was to be payable 
out of a particular fund, which was under its joint con¬ 
trol. It may be said that the issue thus raised by the 
defendant was solely whether or not funds came under 



its control in this joint account out of whic 


1 the order 


might have been paid. That such funds di(|l come into 
its account was proved by uncontradicted testimony, 
(r. 43.) 

The appellant states that its only liability with rela¬ 
tion to this property ran to the Title & Investment 
Company of Maryland, but when the natjire of that 
liability was considered, namely, the guaranty of the 
completion of the houses, the practical necessity of ob¬ 
taining materials to accomplish this end is entirely ob¬ 
vious. The appellant objects to the admission in evi¬ 
dence of the paper writing upon which the suit is based, 
on the ground that no agency was shown in Price to 
sign it, but this objection is wholly inconsistent with 
its own pleas, in which it admits that through its agent 
it did accept the order. An objection bised on the 
same ground was urged to the discussions of the ap¬ 
pellee and its agent Allen with one Delancl, as well as 
Price, the signator upon the order, but the evidence 
showed that the initial steps (r. 28) in relation to the 
delivery of the material were taken bv Mr. Deland in 
order to obtain deliverv of the material, (and the cul- 
mination of these conversations was the signing of the 
order, which the appellant admits that it accepted 
through its agent. This Court has frequently stated 
that where a party makes admissions in tjie pleadings 
he will not be permitted subsequently tb controvert 
them. Indeed, if he may do this, his opponent is placed 
at a disadvantage upon the trial, which (will ordina¬ 
rily be fatal. Unquestionably the appelleb in this case 
was entitled to stand upon the admissions jmade by the 
appellant. The appellant objects to the admission of 
the Exhibits “B” and “C” upon the grouijd that it was 
not shown that they were mailed to the appellant, but 
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it appears that these letters were mailed to the New 
Jersey Fidelity & Plate Glass Insurance Co. in care of 
the George H. Price Company, at the address of the 
appellant ’s agent, (r. 29.) The trial court was quite 
correct in eliminating the matter of ratification, for 
the question of agency was not in issue in any form. 
The appellant stresses the fact that the letters which 
were sent by the appellee to the appellant, Exhibits 
“B” and “C”, were not received at the appellant’s 
office, but surely the appellee cannot be charged with a 
responsibility for the laxity, if such be the case, of the 
appellant’s agents. 1 The appellant is a corporation and 
can operate only through means of agents. 

Law Pule 29 of the Supreme Court of the District 
of Columbia provides as follows: 

“ADMISSIONS IN PLEADING. 

“Every material allegation of fact in a plead¬ 
ing, other than of value or amount of damage, 
which is not denied by the adverse party, shall be 
deemed to be admitted, unless the latter avers that 
he has no knowledge or information thereof suffi¬ 
cient to form a belief, in which case it shall be 
deemed to be denied.” 

In the case of Altemus vs. Talmadge, Executor, de¬ 
cided in this Court on April 18, 1932, 60 Wash. Law 
Rep. p. 430, it was said: 

“Law rule 23 in force in Washington abolished 
the plea of the general issue and requires every 
pleading to set forth the true facts upon which 
the pleader relies. In response to this rule, Alte¬ 
mus filed several pleas in which he admitted main¬ 
taining the property where the injury ocurred as 
a sidewalk, and defended on the ground that he 
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had used due and proper care to keep it Reasonably 
safe for travel by pedestrians. This admission, 
in our opinion, forecloses the right of appellant 
now to claim that he had no responsibility with re¬ 
lation to the sidewalk at the point ii^ question. 
To permit a party to plead a certain definite state 
of facts and then afterwards to deny tjiem to the 
injury of the party relying on them is contrary to 
settled principles of law. ‘Undoubtedly a litigant 
has no cause of complaint if the court Accepts his 
solemn and sworn admissions in his pleadings and 
testimony as true.’ Larson v. Wriglev, 253 Fed. 
914, 917; and he has as little right tp complain 
where his opponent, relying upon his sworn plead¬ 
ings, offers no evidence to controvert the facts al¬ 
leged therein. In Central Railroad v. Stoermer, 
51 Fed. 518, the defendant admitted in its pleadings 
that at the time of the injury alleged it was oper¬ 
ating a railroad at the point or place where the 
plaintiff was injured. In the proof it was shown 
that the railroad was operated by receivers. The 
Court of Appeals held that the plaintiff, because 
of the plea, was not required to prove that the rail¬ 
road was operated by itself, and toy the same 
reason that defendant could not prove that it was 
operated by someone else.” 

The case of Metropolitan Casualty Co. v. Potomac 
Builders Supply Co., decided May 16, 1932, No. 5381, 
60 Wash. Law Rep. 754 was an action for deceit. The 
defendant denied in its plea the authority of the agent 
thus raising an issue on that point which the plaintiff 
failed to maintain. The other cases cited by the ap¬ 
pellant on this point are likewise similar; the question 
of lack of authority being raised as an ibsue on the 
pleadings. 
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II. THE ACCOUNTS BETWEEN THE APPELLEE 
AND McCUTCEEON OTHER THAN THE ONE 
INVOLVED WERE AMPLY PROVED AND 
THE APPELLEE WAS WITHIN ITS RIGHTS 
IN APPLYING PAYMENTS ON THOSE AC¬ 
COUNTS. 

The objection to the recalling of the witness Allen 
to explain the account was properly overruled. The 
appellant on cross-examination went into all of the col¬ 
lateral accounts between the plumber and the appellee 
and found that they had been paid. It then became 
necessary for the appellee to explain the application 
of those payments, and it was shown that those pay¬ 
ments were applied to specific accounts when made (r. 
37, 39-40) and they were not applied to this particular 
guaranteed account (r. 40), and the appellee did not in 
any instance so apply them. This testimony was not 
in contradiction of the appellee’s evidence, but an ex¬ 
planation of it. The appellant objects that there was 
no evidence offered showing other and separate ac¬ 
counts between the appellee and the plumber, and while 
this was nothing more than a collateral issue, yet the 
plumber, McCutclieon, testified that he had purchased 
and paid for approximately $21,000.00 of material since 
the time of this transaction (r. 33) and he later fixed 
that amount at $20,759.46. This admission in itself 
establishes the existence of collateral accounts. The 
witness Allen testified as to the application of every 
payment from the time of this transaction to date and 
this testimony was reduced for purposes of conveni¬ 
ence to a written statement (Plaintiff’s Exhibit 55, r. 
39-40). The witness testified that the record from 
which that summary was made up were duplicate orig- 
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inals of the books of original entry and explaining that 
the records were made in duplicate, one set being sent 
to Newport News and the other retained in Ithe Wash¬ 
ington office. The witness further testified that he had 
a personal knowledge of the McCutcheon acbounts. (r. 
40.) 

An application of the payments having beesn made by 
the appellee to particular accounts at the time, the case 
does not fall within the class of cases cited by the ap¬ 
pellant. Indeed, had no application been made by the 
parties, the Court would have applied the payments to 
the extinguishment of the most precarious debts. In 
re Craig Lumber Co., 269 Fed. 755; In re American 
Paper Co., 255 Fed. 121 . This is the rule of the Fed¬ 
eral Courts. 

44 (2) The account being a running account, and 
no specific application having been made as to any 
one of the three ships by respondent, t[lie amount 
should be applied in payment of the eailiest items 
of the account. Leef v. Goodwin et 4 1., 15 Fed. 
Cas. 242, No. 8,207; U. S. v. Bradbury et al., 24 
Fed. Cas. 1218, No. 14,635; In re Hawks (D. C.) 
204 Fed. 309; Nostrand v. Ditmis, 127 N. Y. 355, 
28 N. E. 27; Durland v. Crawford, 183 App. Div. 
763, 171 N. Y. Supp. 135. To this rule of applica¬ 
tion of payment there is, however, an exception, 
and that relates to security. 

(3) When the security is the same, tlie state and 
federal rule is to apply the payment ^irst to the 
oldest obligation. When the security: is not the 
same, the rule is to apply the payment first to the 
obligation least secured, or whose security is most 
precarious. In re Kemp (D. C.) 255 I^ed. 125, at 
page 128, and cases cited.” Bacon v. Ipollar S. S. 
Lines, 290 Fed. 964. 
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HI. THE VALUE OF THE MATERIALS WAS ES¬ 
TABLISHED BY AGREEMENT BETWEEN 
THE PARTIES. 

The appellant objects to the refusal of the Court to 
admit the testimony of its witness as to the value of 
the materials furnished, but this was not in issue in 
the case. It was not presented by the pleadings. The 
witness Allen testified (r. 41) that McCutcheon and 
the Price Company had agreed that $1,200.00 was a 
reasonable price for the equipment to be furnished 
the three houses ill question, that is, the equipment for 
each house was valued at $400.00, and they had agreed 
to pay him $1,200.00 for the total equipment furnished. 
This is uncontradicted. 

IV. WHERE A GUARANTY IS GIVEN IN RE¬ 
SPONSE TO THE OBLIGEE'S REQUEST, NO 
NOTICE OF ACCEPTANCE IS NECESSARY. 

The witness Alien testified that he told Mr. Price 
he would not deliver the materials unless he got an 
order absolutely guaranteeing the account (r. 29). The 
paper was then ‘signed and handed to the witness who 
subsequently delivered the material. It could barely 
be expected that the witness would make a formal pro¬ 
nouncement of acceptance. He proposed his terms, 
and the appellant accepted them, thus contemporane- 
ouslv concluding the entire transaction. This case is 
unlike that of J. E. Taylor & Co. v. Empire Lighting 
Fixture Co., 51 Aj>p. D. C. 11, cited by appellant, where 
the instrument of guaranty was delivered by the prin¬ 
cipal obligor and the acceptance of which was refused 
by the obligee who made a counter-proposition for a 
different form of guaranty which was declined bv 
the guarantor. 
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In Davis Sewing Machine Co. v. Richard^, 115 U. S. 
524, 29 L. ed. 480, the rule is stated as follows: 

“A contract of guaranty, like every other con¬ 
tract, can only be made by the mutual assent of 
the parties. If the guaranty is signed bV the guar¬ 
antor at the request of the other party, or if the 
latter’s agreement to accept is contemporaneous 
with the guaranty, or if the receipt fijom him of 
a valuable consideration, however snlial], is ac¬ 
knowledged in the guaranty, the mutual assent is 
proved, and the delivery of the guarajntv to him 
or for his use completes the contract. | But if the 
guaranty is signed by the guarantor vjrithout any 
previous request of the other party, and in his ab¬ 
sence, for no consideration moving between them 
except future advances to be made to the principal 
debtor, the guaranty is, in legal effect, an offer or 
proposal on the part of the guarantor, needing an 
acceptance by the other party to complete the con¬ 
tract.” I 

CONCLUSION. 

I 

The only issue raised by the appellant was whether 
or not funds had come into its hands out of the build¬ 
ing loan (r. 12-13). Mr. Keane testified (r. 42) that 
the payments made out of the building lokn were de¬ 
posited in the Liberty National Bank, while the wit¬ 
ness Skinner, teller of the Liberty National Bank, tes¬ 
tified that between May 5, 1928, and Ju}v 20, 1928, 
there had been deposited in the joint account in the 
name of the appellant and Burns, Avery and Trout, 
the total sum of $3971.00 (r. 42-43). 

Thus on the appellant’s own construction of the case, 
the only issue raised was conclusively rebutted by the 
appellee on its showing that ample monies had come 
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into the specified fund. The appellant was in a posi¬ 
tion to protect itself. It, through the very agent who 
accepted their order, had control of funds out of which 
the order could have been paid, yet it permitted the 
fund to be disbursed. It has had the benefit of the ma¬ 
terial furnished, and to that extent is relieved of its 
liability on the bond to secure the completion of the 
buildings. 


It is respectfully submitted that the judgment of the 
Court below should be aflBrmed. 



x' 


Bynum E. Hinton, 

H. Winship Wheatley, 
Alexander M. Heron, 

H. Winship Wheatley, Jr., 
Attorneys for Appellee . 



